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(Court in session at 9:20 a.m.) 

THE COURT: All right. Good morning. 
I have the jury ready. Doctor, why don't you come 
up here and join us again, okay? 

All right. Bring the jury in, 

please, A1. 


(At this time the jury enters the 
Courtroom at 9:21 a.m.) 


THE COURT: All right. Thank you 
very much. All be seated. 

Good morning, ladies and gentlemen. 
THE JURY: Good morning. 

THE COURT: I see the red shirt has 


now shifted one seat over. 

Ladies and gentlemen, yesterday 
afternoon it was very stagnant to say the least with 
the air in here and I'm going to break my cardinal 
rule of no food or drink in the courtroom. Food 
still goes but starting this afternoon I'm going — 
you got a water bottle, bring it, because it's 
getting — there is just no air. It's not that it 
was hot yesterday, just no air exchange, so let's 
keep everyone hydrated and the blood vessels moving 
so if you would from today please feel free to bring 
in your — you know, a small size. You know, not 

1628 

the big two-liter jug, okay? Just the small ones 
will be fine so let's make that amendment, all 
right? 

Very well. Let's proceed. 

Mr. Clark. 

MR. CLARK: Thank you. Judge. 

Good morning. Doctor. 

THE WITNESS: Good morning. 

MR. CLARK: Your Honor, is the volume 
all right for you? 

THE COURT: Yes. 

MR. CLARK: Good morning, ladies and 

gentlemen. 

THE JURY: Good morning. 

NEAL BENOWITZ, M.D., having been previously sworn, 
continues to testify as follows: 

CONTINUED CROSS-EXAMINATION BY MR. CLARK: 

Q. Doctor, I want to turn now to the 

discussion of the role of motivation in quitting if 
we could. 


You had mentioned I think that you 
see there being two competing factors in the ability 
of somebody to quit smoking. On the one side their 
ability to be motivated, the intensity of their 
motivation, and on the other side is the intensity 
-N. Benowitz, M.D. - cross - Mr. Clark- 1629 

of their addiction. Is that right? 

A. Yes. 

Q. So in essence the more motivated you 

are to quit or I should say it the other way. The 
more addicted you are to quit the greater your 
motivation has to be to quit successfully, right? 
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A. Yes. 

Q. And at the same time the less 

addicted you are to quit the less intensity you have 
to quit. Is that right? 

A. Yes. 

Q. Do you remember in reviewing Dr. 

Mehlman's deposition whether or not you saw any 
references to his description of Mrs. Mehlman's 
general motivation? 

A. I don't recall specifically. I think 

it was a sore point between them but I — I don't 
recall specific comments about that. 

Q. In particular what I'm referring to 

is — 


MR. CLARK: Charles, maybe you could 
bring this up and see if it refreshes the Doctor's 
recollection. From Dr. Mehlman's deposition. Page 
175, lines 1 through 5. 

(Pause.) 

-N. Benowitz, M.D. - cross - Mr. Clark- 1630 

MR. CLARK: Charles, I tell you what. 
Let's save time. 

Q. Doctor, I'll just read it. It's a 

short part. 

Dr. Mehlman was asked whether Mrs. 
Mehlman could have quit smoking and Dr. Mehlman 
said, quote. If she wanted to she could do just 
about anything she wanted. She was not — she was 
pretty smart. If she wanted to but she had to want 
to do something and be determined and she could do 
it. 

Do you remember basically that line? 

A. I believe so, yes. 

Q. And you have no reason to disagree 

with Dr. Mehlman's characterization of his wife if 
she wanted to do something and she was determined 
she could do it, right? 

A. No, but I think that — that speaks 

to the strength of the addiction as being one of the 
things that she had the hardest time doing of 
anything. 

Q. But Dr. Mehlman said if she wanted to 

do something and she was determined she could do it? 

A. Yes, he did. 

Q. And you would agree that nearly every 

-N. Benowitz, M.D. - cross - Mr. Clark- 1631 

smoker even addicted or highly addicted smokers 
could quit if they're sufficiently motivated. Is 
that right? 

A. Yes. 

Q. So then you would agree that Mrs. 

Mehlman whether or not she was addicted, whether or 
not she was highly addicted could quit if she was 
sufficiently motivated to do so? 

A. That would be possible, yes. She did 

quit. 

Q. Thank you. Doctor. 

Now, let me move on to another point 
entirely, and that's — you talked yesterday about 
compensation and I think you described compensation 
as the idea that some smokers when they switch to a 
cigarette with lower tar or nicotine exhibit at 
times a behavior of changing their smoking behavior 
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to maintain the level of nicotine. 

A. That's correct. 

Q. Okay. But not all smokers 

compensate. Is that right? 

A. Well, it depends how you look at it. 

If you look at the general population 
of smokers then — and you look at markers of intake 
of nicotine it's pretty much the same for people 

-N. Benowitz, M.D. - cross - Mr. Clark- 1632 

smoking very low yield cigarettes to high yield 
cigarettes so the population compensates pretty 
well. 


For individual experimental studies 
it's — it's incomplete. 

Q. Let me ask it this way: The smoking 

patterns of an individual are very unique to that 
individual, right? 

A. Yes. 

Q. So you really can't compare one 

individual's smoking patterns or their changes in 
smoking patterns to another in a smoker? 

A. Not for sure. We have a lot of 

population data so we know what the population does. 
It's hard to predict a single individual. 

Q. Now, one of the ways you suggested 

that smokers can compensate is by smoking more 
cigarettes. Is that right? 

A. Yes. 

Q. And there's no evidence that Mrs. 

Mehlman during the period of 1959 through 1974 
actually increased the amount of cigarettes she 
smoked, is there? 

A. There's no information that states 


that. 

-N. Benowitz, M.D. - cross - Mr. Clark- 1633 

Q. And instead, to the contrary, you had 

suggested that she decreased the amount of 
cigarettes she smoked beginning around mid-1960. Is 
that correct — mid-1960s? 

A. Well, it's hard to tell exactly. I 

saw some mention of that but it's hard to know. 

Q. So if Mrs. Mehlman reduced the number 

of cigarettes she was smoking in the mid-1960s from 
a pack a day to a half a pack or a pack a day that 
would be the opposite of compensation, wouldn't it? 

A. Well, it's not compensate — 

compensation refers to when you switch to a 
different brand of cigarette. 

Q. Okay. 

A. There is a phenomenon which I studied 

and published on relating to — say — if I see a 
patient and I say. You should stop smoking, and they 
say. Well, I'll try, and they try but they can't 
stop but they can cut down we show that if you 
restrict the number of cigarette as person can take 
what they do — and this is another form of 
compensation — is they get more nicotine and more 
smoke and more tar from each cigarette so you can go 
from smoking 30 cigarettes a day to 10 cigarettes 
per day and not change your — your nicotine intake 
-N. Benowitz, M.D. - cross - Mr. Clark- 1634 

or your tar exposure at all because you puff the 
cigarette more intensely so if the person were to 
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switch — she thought she was smoking too much and 
she smoked less she could really be taking in the 
same amount of nicotine because of compensation. 

Q. But my question is there's no 

evidence she compensated by increasing the number of 
cigarettes she smoked. Is that right? 

A. Compensate for what? 

Q. Compensate for any — well, I guess 

that's the question. Is there any evidence that 
Mrs. Mehlman compensated for anything during the 
period of 1959 through 1974? 

A. I didn't see evidence where that 

question would come up even. 

Q. Exactly. So let's move on. 

In general on the question of 
compensation you were testifying and you made 
reference to a document from Philip Morris from 1961 
where you concluded that it showed that Philip 
Morris was aware of the idea of compensation in 
1961. Is that right? 

A. Yes. 

Q. But isn't it fair that that was not a 

secret; that compensation might be something smokers 
-N. Benowitz, M.D. - cross - Mr. Clark- 1635 

were doing at that point in time? 

A. That's correct. There's evidence in 

the 1940s that that was happening. 

Q. And, in fact, in 1945 wasn't there a 

study by Drs. Larson and Haag that suggested 
compensation? 

A. Yes. 

Q. So by 1961 this is already out in the 

public/scientific community? 

A. It was in the scientific community. 

I don't know if the public — 

Q. You're right. That's a fair 

observation. I meant in the scientific community. 

A. Yes. 

Q. And Larson and Haag who did the study 

in 1945, they're the same Larson and Haag that 
authored the book. Tobacco, in 1961 that we talked 
about yesterday? 

A. Yes. 

Q. And that was the encyclopedia of all 

the nicotine literature that had existed at that 
point in time? 

A. Yes. 

Q. And that was the one that was funded 

by the tobacco companies? 

-N. Benowitz, M.D. - cross - Mr. Clark- 1636 

A. Yes. 

Q. By the way. Doctor, some of the 

projects you have worked on have been funded by the 
Council For Tobacco Research, haven't they? 

A. Well, there's one which actually I 

didn't know was being funded by them at the time. I 
was collaborating with a colleague and I didn't know 
what the funding source was. I found out later on 
it was the CTR. 

Q. But you've worked on at least two 

projects that were funded by CTR, the Council For 
Tobacco Research, haven't you? 

A. I know one. There may have been a 
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14 couple publications about one project. 

15 Q. And the Council For Tobacco Research 

16 is an organization that is funded and it's organized 

17 by the tobacco industry, wasn't it? 

18 A. Yes. 

19 Q. And since 1945 and the Larson/Haag 

20 article about compensation and then the 1961 

21 internal memo where Philip Morris mentioned that 

22 they were aware of the concept as well as the 

23 scientific community was, haven't there been studies 

24 since then by people outside the tobacco industry 

25 concerning compensation? 

-N. Benowitz, M.D. - cross - Mr. Clark- 1637 

1 A. Yes. 

2 Q. And there have also been studies done 

3 in-house with some tobacco companies about 

4 compensation? 

5 A. Yes. 

6 Q. And isn't it fair to say that the 

7 results of those studies have been inconsistent? 

8 Some find that there's compensation, some find that 

9 there's not? 

10 A. Well, the majority of studies support 

11 the idea of compensation. 

12 Q. But some studies have actually shown 

13 there's no compensation or little compensation. Is 

14 that right? 

15 A. They — they have but they are not 

16 accepted to be the truth of what happens. 

17 Q. You mean accepted by you? 

18 A. No. Accepted by the majority of 

19 scientists. If — if you — if there are 50 studies 

20 of a question and the vast majority show one thing 

21 and a few show something different those few are 

22 thought to be aberrant or not consistent with the 

23 truth of what's going on either because of the way 

24 they set up their experiments or the subjects they 

25 chose but science often — there may be a study or 

-N. Benowitz, M.D. - cross - Mr. Clark- 1638 

1 two that doesn't fit but if the bulk of the science 

2 says one thing, that's what's accepted as — as the 

3 truth. 

4 Q. Would you agree that studies have 

5 indicated that compensation, increased compensation 

6 persists for only a few days? 

7 A. There is — there are studies 

8 suggesting compensation may not be as complete over 

9 the long term as it is the short term. There is 

10 compensation that persists but the question is how 

11 complete is it. 

12 Q. In 1994 you co-authored an article 

13 with Dr. Henfield, didn't you? 

14 A. Yes. 

15 Q. Entitled Establishing A Nicotine 

16 Threshold For Addiction, right? 

17 A. Yes. 

18 Q. And that was published in the New 

19 England Journal of Medicine? 

20 A. Yes. 

21 Q. And in that article did you not 

22 write, quote. Overcompensation appears, however, to 

23 persist for only days or weeks? 

24 A. Right. Overcompensation had to do 
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25 with taking in more tar and nicotine — no. More 

-N. Benowitz, M.D. - cross - Mr. Clark- 1639 

1 tar and carbon monoxide after switching a brand of 

2 cigarette in an experimental setting. 

3 That was based on one study. 

4 As I said, if you look at the 

5 population of smokers those smokers take in as much 

6 from low yield cigarettes as high yield cigarettes. 

7 That one experimental study is — was a small group 

8 of smokers in a certain sort of research setting. I 

9 don't think that reflects the general population of 

10 smokers. 

11 Q. Let's move on to another topic, 

12 Doctor. 

13 Yesterday when Mr. Klok was asking 

14 you questions he used the phrase manipulation in 

15 talking about nicotine in tobacco or nicotine in 

16 cigarettes. Do you recall that? 

17 A. Yes. 

18 Q. Now, yes or no. Doctor: Throughout 

19 Mrs. Mehlman's smoking period, 1959 through 1974 

20 that we're talking about in this case, the public 

21 health community was encouraging tobacco companies 

22 to reduce the amount of tar and nicotine in their 

23 cigarettes, weren't they? 

24 A. Yes. 

25 Q. And during this period Philip Morris 

-N. Benowitz, M.D. - cross - Mr. Clark- 1640 

1 and Reynolds, in fact, were successful in reducing 

2 the amount of tar and nicotine in their cigarettes. 

3 Isn't that true? 

4 A. I need to qualify the answer. 

5 Q. Well, is it true based on the FTC 

6 yield figures? 

7 A. Yes. 

8 Q. The yield figures that the FTC 

9 required the tobacco companies to use? 

10 A. By smoking machine tests, those 

11 yields were reduced. 

12 Q. And that's what the public health 

13 community was asking the tobacco companies to do was 

14 to reduce — 

15 A. Well — 

16 Q. — the amount of tar and nicotine in 

17 the cigarettes based on what the FTC — 

18 A. Not exactly. What they were asking 

19 the tobacco companies to do was to reduce people's 

20 exposure to nicotine and tar. 

21 What happened was cigarettes were 

22 engineered to be low yield by machine testing but 

23 that did not translate to lower exposures by the 

24 smoker. 

25 Q. But that was based on — the FTC 

-N. Benowitz, M.D. - cross - Mr. Clark- 1641 

1 method for testing was the testing method that the 

2 Federal Government required to be used. Isn't that 

3 right? 

4 A. Right, but there are different ways 

5 to engineer cigarettes to be low by machine testing. 

6 There are ways that will effectively reduce exposure 

7 to smokers. Those ways were not chosen by the 

8 industry. 

9 Q. Well, let me ask you this: When the 
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word manipulation is used with regard to nicotine 
isn't it true that what we're talking about is the 
reduction in the level of nicotine in the cigarette? 
A. Well, that's not what I was talking 

about. 


MR. CLARK: Could you pull up, 
please, Charles, from the Engle trial Dr. Benowitz's 
testimony. Page 12202. 

CHARLES: What page was that? 

MR. CLARK: 12202. 

(Pause.) 

MR. CLARK: If you can't find it — 

Q. One of the areas you talked about in 

your conversation with Mr. Klok was the comparison 
of nicotine to heroin or cocaine. 

A. Yes. 


-N. Benowitz, M.D. - cross - Mr. Clark- 1642 

Q. You compared the addiction of 

cigarette smoking to heroin. 

A. Yes. 

Q. Is that right? 

A. Yes. 

Q. Now, you're not suggesting, are you, 

that the withdrawal symptoms from somebody with — 
who's quitting cigarettes are comparable in any way 
to the withdrawal that somebody goes through when 
they're quitting heroin and cocaine? 

A. Well, they're — they're different — 

Q. Doctor, is that what you were 

suggesting? 


A. That they — what? 

Q. That the withdrawals symptoms are 


comparable? 

A. Not in quality. 

Q. So it's a much more intense 

withdrawal with heroin and cocaine than it is with 
quitting cigarette smoking. Isn't that true? 

A. Yeah. There — in the short term it 

certainly is — is much different but — but the 
commonality has to do with the long-term 
disruptiveness so I was contrasting some aspects of 
it. Certainly smokers don't have chills and shakes 
-N. Benowitz, M.D. - cross - Mr. Clark- 1643 

and muscle aches. 

Q. And smokers aren't hospitalized for 

their withdrawals? 


A. No, that's correct. 

Q. People withdrawing from heroin and 

cocaine many times have to be hospitalized. Isn't 
that right? 

A. Not so much cocaine. Cocaine 

withdrawal actually is more — more like nicotine 
withdrawal. It's a stimulant. 

Q. But with heroin hospitalization is 


often required? 

A. With heroin, yes. 

Q. Now, Doctor, move on to the next 


point. 


You were asked questions concerning a 
particular Philip Morris document that was authored 
by Dr. William Dunn. Do you recall that? 

A. Yes. 

Q. That was a presentation that he made 
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21 to a group of scientists. Is that your 

22 understanding? 

23 A. That's correct. 

24 Q. And that group of scientists included 

25 scientists both within the tobacco industry and 

-N. Benowitz, M.D. - cross - Mr. Clark- 1644 

1 outside the tobacco industry, right? 

2 A. Yes. 

3 Q. And the particular line that Mr. Klok 

4 was asking you about was is Dr. Dunn's suggestion to 

5 the audience that one way to consider cigarettes is, 

6 quote, A storage container for a day's supply of 

7 nicotine. Is that right? 

8 A. Yes. 


9 Q. All right. Now, you didn't — you've 

10 seen this document before? 

11 A. Yes. 

12 Q. And you're aware that there are other 

13 portions of that document that you were not shown 

14 that put that statement in a little bit more 

15 context. Isn't that right? 

16 A. There are other portions of that 

17 document. I — I do believe that that's what Dr. 

18 Dunn's idea was about cigarettes. 

19 MR. CLARK: Charles, could you do me a 

20 favor, please? Could you please pull up Plaintiff's 

21 Exhibit 1562. 

22 (Pause.) 

23 Q. This is a document we're referring 

24 to, correct? 

25 A. No. 

-N. Benowitz, M.D. - cross - Mr. Clark- 1645 


(Pause.) 

Q. Let me return to the nontechnological 

way of doing this if you don't mind. Doctor. 

I show you — 


copies already. 

Q. 


MR. CLARK: I believe you all have 
MR. KLOK: Yes. 

I show you a copy of Plaintiff's 


9 

Exhibit 1562 . 


10 

MR. CLARK: 

May I approach. Your 

11 

Honor? 


12 

THE COURT: 

Yes. 

13 

MR. CLARK: 

If I can just have a 

14 

moment. Judge. I apologize 

. 

15 

THE COURT: 

No problem. 

16 

MR. CLARK: 

The document is not 

17 

marked the way... 


18 

(Pause.) 


19 

MR. CLARK: 

I think I have it. 

20 

just looking for the particular quotation page. 

21 

This is what 

happens when I rely 

22 

technology. Your Honor. 


23 

Q. Well, rather 

than waste time. Dr 

24 

Benowitz, you are familiar 

with this document. 

25 

You've seen it many times before, haven't you? 


-N. Benowitz, M.D. - cross - Mr. Clark- 


1646 


1 A. Yes. 

2 Q. Isn't it true that in another part of 

3 that document Dr. Dunn also refers to other drug 

4 delivery storage containers, other than drug 

5 delivery devices? 
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A. Yes. 

Q. And doesn't he equate wine as a 

vehicle in the dispensing of alcohol? 

A. Yes. 

Q. And a cup of tea or a cup of coffee 

as a dispenser of caffeine? 

A. Yes. 

Q. So when he's talking about a 

cigarette as a dispenser of a dose of nicotine that 
was in the context of referring to other consumer 
goods that deliver drugs that affect brain 
receptors. Is that right? 

A. He's talking about drugs being 

reinforcers for the use of different products. 

Q. Well, my point is not whether or not 

they're reinforcing; whether or not they're 
addictive. 

His point here when he refers to 
cigarettes as a storage device for nicotine or a cup 
of coffee or a cup of tea as a delivery device for 
-N. Benowitz, M.D. - cross - Mr. Clark- 1647 

caffeine or a glass of wine as a delivery device for 
alcohol, he's talking about a consumer product that 
delivers a particular chemical that affects brain 
receptors. Isn't that right? 

A. Yes. 

Q. Let me move on from there. 

You testified yesterday that it's — 
your conclusion's based in part on your belief that 
Dr. Mehlman had warned his wife about the dangers of 


10 

smoking throughout their marriage. Is that right? 

11 

A. 


Yes . 

12 

Q. 


And that Mrs. Mehlman also read that 

13 

or heard 

that 

in the popular media — 

14 

A. 


Yes. 

15 

Q. 


— is that right? 

16 



And, in fact, do you recall testimony 

17 

where Mr. 

Mehlman said, I'm sure that Mrs. Mehlman 

18 

was aware 

of 

the Surgeon General's 1964 report? Do 

19 

you remember 

that? 

20 

A. 


Yes. 

21 

Q. 


In the 1964 report the Surgeon 

22 

General said 

smoking can cause lung cancer. Is that 

23 

right? 



24 

A. 


Yes . 

25 

Q. 


And Mrs. Mehlman was aware of that at 


-N. Benowitz, M.D. - cross - Mr. Clark- 1648 

1 

the time 

it came out? 

2 

A. 


Yes . 

3 

Q. 


In fact, your theory of denial that 

4 

you were 

talking about is premised on the idea that 

5 

Mrs. Mehlman 

knew the risks of smoking cigarettes 

6 

and yet denied that they applied to her. Isn't that 

7 

your theory? 


8 

A. 


Right. Smokers and other people 

9 

addicted 

to drugs minimize the risk that applies to 

10 

them. 



11 

Q. 


So denial — the concept of denial is 

12 

not unique to 

nicotine. Is that right? 

13 

A. 


That's right. 

14 

Q. 


And it is not necessarily unique to 

15 

chemicals 

that people ingest. Is that right? 

16 

A. 


Other sorts of behavior? 
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17 


Q. 

Yes . 


18 


A. 

Yes . 


19 


Q. 

And, for example, a lot 

of people 

20 

don' t 

wear 

seat belts even though they 

are well 

21 

aware 

that 

seat belts could save their 

lives? 

22 


A. 

Yes. 


23 


Q. 

And those people are in 

denial? 

24 


A. 

Yes. There — there are 

■ — the 

25 

circumstances with tobacco are different because 


-N. Benowitz, M.D. - cross - Mr. Clark- 1649 

1 my opinion the tobacco industry — 

2 Q. Doctor — 

3 A. — supports the denial so it's a 

4 little bit different about a seat belt. 

5 Q. — I'm only asking you a specific 

6 question and we can get finished a lot faster if you 

7 answer yes or no. 

8 A. But — 

9 Q. Yes or no the question is denial — 

10 MR. KLOK: Your Honor, I object. 

11 He's not allowing Dr. Benowitz to finish. 

12 THE COURT: Thank you. Sustained. 

13 Q. Doctor, just let me ask you: 

14 Addiction to cigarettes does not prevent somebody 

15 from understanding information and warnings they 

16 have about the risks of cigarettes. Is that 

17 correct? 

18 A. Well, they can understand what the 

19 warnings say. The interpretation of it is 

20 influenced by being addicted and by information in 

21 the environment about the risks. 

22 Q. So that's the denial you're talking 

23 about? 

24 A. Yes. 

25 Q. All right. And from the testimony in 

-N. Benowitz, M.D. - cross - Mr. Clark- 1650 

1 this case you conclude that Mrs. Mehlman was an 

2 intelligent woman? 

3 A. Yes. 

4 Q. You conclude that she was 

5 college-educated? 

6 A. Yes. 

7 Q. You concluded that she was well-read? 

8 A. Yes. 


9 Q. That she read magazines like Readers 

10 Digest and Consumer Reports? 

11 A. Yes. 

12 Q. And that she read the New York Times 

13 on a regular basis? 

14 A. Yes. 

15 Q. You conclude that her husband was an 

16 MIT-trained Ph.D. toxicologist who knew the health 

17 risks of smoking. Is that right? 

18 A. Yes. 

19 Q. And based on your review of the 

20 evidence in this case you concluded that Mrs. 

21 Mehlman must have known that smoking — knew the 

22 health risks of smoking. Isn't that right? 

23 A. Yes, and that — that was one of my 

24 arguments for why she had to be so highly addicted 

25 to keep on doing something that was so highly 

-N. Benowitz, M.D. - redirect - Mr. Klok- 1651 
1 harmful to herself. 
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Q. And, in fact, you can't imagine that 

Mrs. Mehlman didn't know the health risk of smoking. 
Isn't that right? 

A. That's correct. 

MR. CLARK: Thank you. Doctor. Thank 
you for your time. 

Your Honor, I have no further 

questions. 

THE COURT: Thank you. 

Anything? 

REDIRECT EXAMINATION BY MR. KLOK: 

Q. Good morning. Dr. Benowitz. How are 

you today? 

A. Good morning. I'm fine. Thank you. 

Q. Mr. Clark was asking you about seat 

belts being analogous to when he was talking about 
denial. He talked about the analogy of seat belts 
and people not wearing them knowing that they can 
get themselves in an accident. 

Do you consider that an accurate 
analogy when comparing a smoker who's addicted to 
smoking? 

A. No, I don't. 

Q. Could you explain why not? 

-N. Benowitz, M.D. - redirect - Mr. Klok- 1652 

A. Well, the smoker — when — when one 

looks at risk information one looks at the total of — 
of information that one gets about risk. 

For seat belts there's no one out 
there arguing that the benefit of seat belts has not 
been proven. 

There's a lot of information that's 
been promulgated by the tobacco industry saying the 
health risks of smoking are not proven. They are 
controversial. Scientists don't agree on it. 

If you are a person who's addicted to 
a drug, I'm addicted to nicotine, you will grasp 
whatever information you can find that reassures 
yourself that what you're doing is not so bad for 
you. You want to keep on using your drug but you 
don't want to harm yourself. You want to find 
something to reassure that your habit is not as 
harmful as some people say and when you see 
information that says the risk has not been proven 
and you're addicted you will use that information to 
minimize your personal risk and that's why smoking 
is different than seat belts. No one says — no one 
argues whether seat belts may not be useful but 
people do — the tobacco industry does state that 
smoking may not be harmful. 

-N. Benowitz, M.D. - redirect - Mr. Klok- 1653 

Q. Okay. 

A. Or did state that. 

Q. You were also asked by Mr. Clark 

comparing heroin to nicotine, correct? 

A. Yes. 

Q. Have you written on the topic of 

comparing the effect of — comparing different drugs 
and the effect they have on — or comparing 
different drugs one to another and their withdrawal, 
et cetera, and other symptoms? 

A. Yes. 

Q. And what article was that in? 
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A. Well, it was — was done with several 

review articles. One was Medical Clinics of North 
America, 1992. One was in a journal called Primary 
Care, 1999. 

Q. Have you — in those articles did you 

prepare a table that compares nicotine to other 
drugs? 



A. 

Yes 





MR. 

KLOK: 

If we could, table 3. 


Q. 

Doctor — 




MR. 

KLOK: 

With the Court's 

permission, 

Your Honor, if 

Dr. Benowitz could go 

down 

and explain — 



- 

N. Benowitz, M. 

D. - redirect - Mr. Klok- 1654 



THE 

COURT: 

Absolutely. 



MR. 

KLOK: 

— that chart to the jury. 



THE 

COURT: 

Doctor, pointer or pen? 



THE 

WITNESS 

: Pointer will be fine. 



MR. 

CLARK: 

Your Honor, excuse me — 



THE 

COURT: 

Yes? 



MR. 

CLARK: 

— counsel doesn't have 

the 

exhibit 

on our 

monitors. 



THE 

COURT: 

Publish it. Get them the 

exhibit. 






MR. 

PATRICK 

: It's just not on that. 



MR. 

KLOK: 

Oh, it's not on the 

screens up 

front. 





THE 

COURT: 

They still don't have the 

exhibit. 






MR. 

KLOK: 

Oh. 



(Pause.) 




MR. 

KLOK: 

Your Honor, I don't have a 

copy 

but — 

THE 

COURT: 

You better show it to 

them 

before 

you talk about 

it. 



MR. 

KLOK: 

Okay. Hold on. 



THE 

WITNESS 

: I think I have a copy. 



THE 

COURT: 

Doctor, don't talk. 



(Pause.) 


- 

N. Benowitz, M. 

D. - redirect - Mr. Klok- 1655 



THE 

COURT: 

Please don't publish this 

yet. 







Have you seen this Mr. Clark? 



MR. 

CLARK: 

I've seen this in the 

past 

I have no objection 

. 



THE 

COURT: 

Okay. Go ahead. 



MR. 

KLOK: 

Thank you. 


Q. 

Dr. 

Benowitz, if you could. 


A. 

Well, this 

— 


THE COURT: I'm sorry. Is there a 
pending question right now because I haven't read 
one. 

MR. KLOK: Well, Your Honor, I asked 

Dr. Benowitz — 

Q. Dr. Benowitz, could you please 

explain this chart to the jury? 

A. Yes. 

This was a chart that was developed 
to try to compare different aspects of common drugs 
with respect to the ways in which drugs can cause 
addiction and these are a number of the attributes 
or characteristics of addicting drugs, psychoactive 
effects which means effects on the brain. 
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24 The drugs we compared were nicotine, 

25 heroin, cocaine, alcohol, caffeine, and effects on 

-N. Benowitz, M.D. - redirect - Mr. Klok- 1656 

1 the brain — all of these drugs have effects on the 

2 brain. 

3 We looked at drug-reinforced behavior 

4 which means do people use substances containing 

5 these drugs for the effects of the drugs and this 

6 was true for all — although caffeine — there are 

7 some people who like hot beverages and it doesn't 

8 matter if it's got caffeine or not. 

9 Compulsive use had to do with whether 

10 people had trouble stopping the use of a drug once 

11 they started using it. That was certainly true for 

12 nicotine, for heroin, for cocaine and for alcohol. 

13 Caffeine it turns out if you look at 

14 compulsive use of caffeine, say, to decaf coffee, 

15 there are probably 10 percent of the population who 

16 drink many cups of coffee per day who are dependent 

17 upon caffeine. Most other people if you — the 

18 doctor says switch to decaf coffee or sodas can 

19 switch so that is — that's a plus/minus. In some 

20 cases yes but not always. 

21 Used for harmful effects, that's 

22 certainly true of people addicted to nicotine, 

23 heroin, cocaine, alcohol. 

24 Caffeine it's — there is not much 

25 evidence that caffeine is harmful. It can in large 

-N. Benowitz, M.D. - redirect - Mr. Klok- 1657 

1 doses make you anxious and jittery but there's not 

2 the evidence that caffeine causes significant health 

3 problems so that's really more of a minus than a 

4 plus. 

5 Relapse after abstinence means that 

6 when you already quit what's the likelihood of you 

7 starting to use the drug again and this has been 

8 compared for nicotine, heroin and alcohol and for 

9 all three of them the people who stopped about 60 

10 percent are using again within three months and 75 

11 percent in six months and similar for nicotine, 

12 heroin and alcohol. 

13 For caffeine it's not an issue. 

14 Recurrent drug cravings means when 

15 you don't have the drug you have a craving for it. 

16 That is true for all these substances. 

17 Tolerance means once you take a drug 

18 the effects get less over time. That's been seen 

19 with all of these drugs. 

20 Physical dependence means that if you 

21 stop using the drug is there some withdrawal symptom 

22 or some discomfort and — and I talked about 

23 nicotine. Obviously heroin has it, alcohol has it. 

24 Caffeine has headaches which last about a day or 

25 two. 

-N. Benowitz, M.D. - redirect - Mr. Klok- 1658 

1 Cocaine is actually similar to 

2 nicotine in that people are mostly lethargic, 

3 depressed with less energy but someone stopping 

4 cocaine does not have shakes or seizures or DDTs. 

5 We talked a moment ago about how 

6 severe withdrawal symptoms are and certainly heroin 

7 and alcohol produce physically uncomfortable 

8 withdrawal symptoms, muscle pains and shakes and 
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9 people feeling terrible. 

10 Nicotine produces withdrawal symptoms 

11 that are more subtle but in many ways just as 

12 disabling. If you can't concentrate on your job and 

13 do your work and so your work suffers that's a 

14 pretty serious withdrawal symptom. If you can't get 

15 along with your family and friends, you're fighting 

16 all the time, that's a pretty severe result. If 

17 you're depressed for a couple of months after 

18 stopping and you don't — you're not living a normal 

19 life, that's pretty severe so even though it doesn't 

20 require you to go to the hospital that's pretty 

21 disruptive. 

22 The last one has to do with an 

23 agonist. An agonist means a drug in the same class 

24 or similar — someone stopped using the drug — 

25 THE COURT: Doctor, want to just tell 
-N. Benowitz, M.D. - redirect - Mr. Klok- 1659 

1 us what that is? 

2 THE WITNESS: I was going to. Most 

3 people understand methadone as being a narcotic-like 

4 heroin so an agonist means it works in the same way. 

5 People start using heroin because 

6 they can use methadone which is safer to use. 

7 For alcohol some people use 

8 Valium-type drugs to — and for nicotine people use 

9 nicotine patches or gum or other nicotine products 

10 in the same way. 

11 So if we look at all these different 

12 elements of drug addiction it is quite similar in 

13 all respects except for the intoxication and for the 

14 severity of withdrawal symptoms. 

15 One last point about heroin versus 

16 nicotine. 

17 After the Vietnam War many soldiers 

18 came back addicted to heroin because it was 

19 available in Vietnam and it was a hard time and 

20 there was a lot of heroin use there. They also 

21 became addicted to cigarettes because those were 

22 easily available during the war as well. 

23 When these addicts came back to their 

24 normal lives they all stopped using heroin but very 

25 few stopped using cigarettes. It took them many 

-N. Benowitz, M.D. - redirect - Mr. Klok- 1660 

1 years to stop using cigarettes so in some sense 

2 it's — breaking the heroin addiction was much 

3 easier than breaking the tobacco addiction for those 

4 Vietnam Vets. 

5 Q. Dr. Benowitz, do you remember 

6 yesterday afternoon Mr. Clark asked about the 

7 warning the tobacco company should have put on their 

8 packages in the late '50s but no later than 1961? 

9 A. Yes. 

10 Q. Can you refresh the jurors what that 

11 warning would be? 

12 A. Well, I had suggested something like, 

13 Tobacco contains nicotine. Nicotine produces a 

14 chemical dependency which makes smoking difficult to 

15 quit. 

16 Q. Why must that warning be examined in 

17 its entirety? 

18 A. Because if you just say that tobacco 

19 contains nicotine and smoking is difficult to quit 
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20 that doesn't make the point that this is a chemical 

21 dependency, that your body becomes dependent on 

22 nicotine and smoking is difficult to quit not 

23 because nicotine tastes good and you have weak will 

24 power but actually that nicotine has physiological 

25 effects on the body, it affects brain function. 

-N. Benowitz, M.D. - redirect - Mr. Klok- 1661 

1 When you don't have nicotine your body has 

2 withdrawal symptoms so this is a chemical 

3 dependency. 

4 The reason why that's important is 

5 because when people understand that they have a 

6 chemical dependency it — it — they're more likely 

7 to seek help, to seek support. They don't feel as 

8 guilty as if they — it's just a matter of being 

9 weak-willed or being a bad person because they can't 

10 stop a bad habit so it's an important distinction. 

11 Q. And, Dr. Benowitz, why should the 

12 tobacco companies have warned about the dangers of 

13 nicotine in cigarettes in the late '50s and no later 

14 than 1961? 

15 A. Well, in the early 1950s were the 

16 first research studies suggesting that cigarette 

17 smoking caused lung cancer. Now, there was still 

18 some controversy at the time but these were pretty 

19 strong studies and it certainly raised the concern 

20 of scientists and the tobacco companies that 

21 cigarettes were doing something really bad to 

22 health. 

23 Now, if you have a product that 

24 potentially causes serious disease and also it's a 

25 product that once you start it you can't stop it or 

-N. Benowitz, M.D. - redirect - Mr. Klok- 1662 

1 it's hard to stop, then you have a really dangerous 

2 situation. 

3 Here's a drug that's harmful to you 

4 and also because of the chemical dependency once you 

5 start using it, you can't stop, that is just a — a 

6 bad situation for a consumer. 

7 It means they're really being 

8 compelled to use a harmful substance because of 

9 their chemical dependency. In that context I think 

10 it's mandatory that the consumer be warned about 

11 that possibility or if the tobacco company still had 

12 questions about nicotine dependency despite the 

13 research, they could have done more research back in 

14 the '50s. They could have done research in the '50s 

15 that other scientists didn't do until the '70s and 

16 '80s to pin that down, to understand it and then to 

17 warn about it. 

18 MR. KLOK: Thank you. Dr. Benowitz. 

19 Your Honor, I have no further 

20 questions for Dr. Benowitz. I tender the witness. 

21 THE COURT: Thank you. 

22 MR. CLARK: Thank you. Your Honor. 

23 RECROSS-EXAMINATION BY MR. CLARK: 

24 Q. Doctor, just for a moment referring 

25 to the chart that you showed the jury comparing — 

-N. Benowitz, M.D. - recross - Mr. Clark- 1663 

1 MR. KLOK: Do you want it? 

2 MR. CLARK: No. That's all right. 

3 Thank you. 

4 Q. — comparing nicotine to other 


http://legacy.library.ucsfadui^/ttitt1i|9§^0fiWpdfndustrydocuments.ucsf.edu/docs/sxxd0001 



5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 


dependent-producing drugs like heroin, cocaine, 
alcohol — 


THE COURT: Now, am I the only one 
who can't hear? She can't lean any further over the 
box. Please help this lady out, plaintiffs and 
defendants. 

Q. You basically were talking about 

comparing withdrawal symptoms in part of your 
discussion, nicotine and heroin and other addicted 
drugs and you said nicotine can be just as disabling 
in your testimony a moment ago. Do you remember 
that? 


A. Disruptive. 

Q. Disruptive. Nicotine could be just 

as disruptive. 


Doctor, would you rather get on a 
plane where the pilot is going through withdrawals 
from just quitting cigarettes or where the pilot is 
going through withdrawals from heroin? 

A. I wouldn't like to make that choice. 

I wouldn't like either one. 

-N. Benowitz, M.D. - recross - Mr. Clark- 1664 
Q. Doctor, you're not suggesting that 

the withdrawal — the intensity of the withdrawal 
symptoms from heroin are comparable in the short 
term to the intensity of the withdrawal symptoms 
from nicotine, are you? 

A. No, I'm not suggesting that. 

Q. Thank you. You also were talking 

about Vietnam Vets coming back to the United States 
that had been using heroin and had been smoking 
cigarettes while they were in Vietnam and that most 
of them were able to stop heroin but they kept 
smoking. 


A. 

Q. 

product in 

A. 

Q. 

A. 

Q. 

more money 

A. 


Yes . 

Doctor, isn't cigarettes a legal 
the United States? 

It is a legal product and — 

Isn't heroin illegal? 

Yes. 

And doesn't heroin cost quite a bit 
than a pack of cigarettes? 

It used to. I'm not sure about that. 
MR. CLARK: Doctor, I have no further 


questions. Thank you. 

MR. KLOK: Your Honor, no questions. 
THE COURT: Thank you very much. You 
-N. Benowitz, M.D. - recross - Mr. Clark- 1665 
are excused at this time. 


THE WITNESS: Thank you. 

MR. CLARK: Thank you for your time. 

Doctor. 


THE WITNESS: You're welcome. 

THE COURT: Next witness? 

MR. PATRICK: Your Honor, the next 
witness would be Dr. Goldblatt. 

THE COURT: Dr. Goldblatt, if you 
would join us up here, please. 

Swear the witness. 


KENNETH HARVEY GOLDBLATT, 
having been duly sworn, testifies as follows: 

THE COURT: Sir, you want to have a 
seat. I'm just going to give you an instruction. 
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Because we have a lot of fans here 
I'm going to ask you to try to project your voice up 
and outward, okay? 

THE WITNESS: I'll try. 

THE COURT: Okay. Good. 

Got a mike? Want to try miking — 
Charles, would you please do me a favor and assist 
him. 


We're going to mike you up to see if 
we could get a little projection. 

-K. Goldblatt, M.D. - direct - Mr. Haefele- 1666 
THE WITNESS: Generally I do pretty 


well. 


THE COURT: Okay. Mr. Haefele. 

MR. HAEFELE: Thank you. Your Honor. 
DIRECT EXAMINATION BY MR. HAEFELE: 

Q. Good morning. Dr. Goldblatt. 

A. Good morning. 

Q. Dr. Goldblatt, where do you live? 

A. In [DELETED]. 

Q. And what is your occupation? 

A. I'm a physician. 

Q. Are you a medical doctor? 

A. Yes. 

Q. Do you have a medical practice? 

A. Yes. 

Q. And where is your medical practice 

located? 

A. In Princeton, New Jersey. 

Q. And what kind of medical practice is 

that? 


A. I'm an internist and a pulmonary 

disease physician and so I generally take care of 
people with diseases of the lung. 

Q. Did you ever have occasion to treat 

Constance Mehlman as a patient in your medical 

-K. Goldblatt, M.D. - direct - Mr. Haefele- 1667 
practice? 

A. I did. 

Q. And primarily for what condition did 

you treat Constance Mehlman? 

A. Primarily for asthma. 

Q. And when did you begin treating her 

for that? 


A. About 1984 . 


Q. And when did you stop treating her? 

A. When she — when she died in 1997. 

Q. Okay. Before we go into more detail 

about your treatment of Constance Mehlman can you 
please tell us a little bit about yourself. For 
example, where did you go to medical school? 

A. I went to New York Medical College. 

Q. And when did you graduate? 

A. In 1972. 

Q. Do you consider yourself now to be 

specialized in any area of medicine? 

A. Yes. 

Q. And can you tell us what areas you 

are specialized in? 

A. Internal medicine and pulmonary and 

critical care medicine. 

Q. Can you tell us what is pulmonary 

-K. Goldblatt, M.D. - direct - Mr. Haefele- 1668 


http://legacy.library.ucsfadui^/ttitt1]|9§^0fiWpdfndustrydocuments.ucsf.edu/docs/sxxd0001 



1 medicine? 

2 A. Pulmonary medicine basically deals 

3 with diseases of the lungs. We see people who are — 

4 have trouble breathing or have a lot of cough. 

5 People who have abnormal chest X rays, who have lung 

6 cancer, et cetera. 

7 Q. And what is internal medicine? 

8 A. Internal medicine is that broad study 

9 that has to do with adult medicine; that is, we take 

10 care of people who have a variety of illnesses be it 

11 hypertension or heart disease or gastroenterology 

12 diseases and diarrhea. It also includes a history 

13 and physicals and try to do a lot of well patient 

14 care and preventive care. 

15 Q. And what is critical care medicine? 

16 A. Critical care medicine is taking care 

17 of people who are exceptionally ill generally in the 

18 Intensive Care Unit. These patients frequently are 

19 on mechanical ventilators. 

20 Q. As a pulmonary physician do issues 

21 pertaining to diseases such as lung cancer come up 

22 in your practice? 

23 A. Frequently. 

24 Q. Are there any tests that you have to 

25 take or any certifications of any kind — that you 
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1 

achieve to acknowledge your specialties? 

2 

A. 

Yes, there are Board examinations 

3 

that we take 

in internal medicine and in 

4 

subspecialty 

such as pulmonary medicine. 

5 

Q. 

What's the purpose of a Board 

6 

certification? 

7 

A. 

It's an attempt to ascertain that a 

8 

physician is 

well-trained and qualified in his 

9 

practice. 


10 

Q. 

And do you hold any Board 

11 

certifications? 

12 

A. 

Yes. I am Board certified in 

13 

internal medicine and pulmonary disease. 

14 

Q. 

When did you become Board certified 

15 

in internal 

medicine? 

16 

A. 

In 1975 — 1975. 

17 

Q. 

And how about in pulmonary disease? 

18 

A. 

In 1978. 

19 

Q. 

Are you on staff at any particular 

20 

medical facility? 

21 

A. 

I am. 

22 

Q. 

And where is that? 

23 

A. 

I'm on staff at the Medical Center at 

24 

Princeton. 


25 

Q. 

And I take it that's located in 
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1 

Princeton? 


2 

A. 

Yes. 

3 

Q. 

What is your current position at the 

4 

Medical Center of Princeton? 

5 

A. 

I'm Chairman of the Department of 

6 

Medicine at 

the Medical Center of Princeton. 

7 

Q. 

Do you hold any other positions 

8 

there? 


9 

A. 

In Princeton? 

10 

Q. 

Yes . 

11 

A. 

Yes. I'm on the attending staff. 
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12 I'm also chief of the section of pulmonary diseases 

13 and critical care medicine now. 

14 Q. And what are your responsibilities 

15 there as the Chair of the Department of Medicine? 

16 A. I'm actually responsible for the care 

17 of — patients who are admitted by internist or 

18 people — cardiologists, subspecialists in internal 

19 medicine. I review all of the — all the patient 

20 deaths, I review all the patient complaints or 

21 problems in internal medicine. I'm also — the 

22 Medical Center at Princeton is one of the core 

23 teaching hospitals for Robert Wood Johnson Medical 

24 School so there are multiple residents and students 

25 rotating through Princeton and I'm ultimately 
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1 responsible for their education. 

2 Q. And do you have any separate 

3 responsibilities as the chief of the section of the 

4 pulmonary diseases? 

5 A. Yes. I'm also ultimately responsible 

6 again for the care of the physicians in that 

7 section, pulmonary diseases. I'm the director of 

8 the pulmonary lab — cardiopulmonary laboratories 

9 where we do lung testing, pulmonary function tests, 

10 arterial blood gases, et cetera. 

11 Q. I think you mentioned a moment ago 

12 that the hospital is a core part of the teaching 

13 system. Do you hold a teaching position? 

14 A. Yes. I'm associate professor of 

15 medicine at Robert Wood Johnson Medical School. 

16 Q. And what do you teach? 

17 A. Primarily pulmonary disease and 

18 critical care medicine. 

19 Q. Do you also see patients? 

20 A. I do. 

21 Q. Can you tell us. Doctor, when you see 

22 a patient for the first time do you personally take 

23 a history from a patient? 

24 A. Absolutely, yes. 

25 Q. What information do you generally ask 
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1 the patient to take the history? 

2 A. Generally you start by asking the 

3 reason why people came — come to you. It's called 

4 a history of present illness and chief complaint. 

5 We try to elaborate what their initial problems are. 

6 You then will speak about some of their past 

7 history. Have they ever been sick before. Have 

8 they ever been hospitalized before. What medicines 

9 they have, what other problems do they have. 

10 You then go through a review of the 

11 systems trying to ascertain are there other — other 

12 things that perhaps may be bothering them. For 

13 example, you'll ask about headaches, you'll ask 

14 about heart disease, you'll ask about GI symptoms, 

15 et cetera. 

16 You then do a social history by 

17 asking people how much do they smoke, how much do 

18 they drink, what kind of occupation do they do. Do 

19 they have any particular special interests that may 

20 influence their health. You also will speak about 

21 their family history. For example, do they have 

22 somebody who has colon cancer which may impact upon 
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23 what will you do in the future. 

24 Q. You spoke a moment ago as part of the 

25 social history you took information regarding a 
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1 patient's smoking history. Why is that important? 

2 A. I'm a pulmonary doctor and on — many 

3 of the reasons why people come to see me is because 

4 they're short of breath or they have an abnormal 

5 chest X ray may have a direct relationship to the 

6 amount that they smoke or do not smoke. 

7 Q. What information do you generally ask 

8 a patient with regard to the patient's smoking 

9 history? 

10 A. Obviously I ask. Do you smoke? If 

11 so, when did you start smoking, when did you stop 

12 smoking, how much did you smoke and ofttentimes 

13 you'll ask — patients often will give you this 

14 information without asking but then you ask and 

15 they'll say. Well, I smoke a pack a day. I'll ask, 

16 Did you ever smoke more than a pack a day, did you 

17 ever smoke more or less, and you try to ascertain 

18 what their overall smoking history or overall risk 

19 is. 

20 Q. When you're first meeting with a 

21 patient that is for the first time would you 

22 characterize your questioning in the area of the 

23 patient's smoking history as a thorough questioning 

24 period? 

25 A. Yes. 
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1 Q. Do you make notes of your — do you 

2 make notes in your patient's records regarding the 

3 smoking history? 

4 A. Absolutely, yes. 

5 Q. And what information do you record in 

6 the patient's records regarding the patient's 

7 smoking history? 

8 A. I generally will say how many pack 

9 years that the patient smokes and if they've stopped 

10 about when they stopped. 

11 Q. Do you write down verbatim what the 

12 patient told to you or do you in some fashion 

13 synthesize? 

14 A. No. Obviously I must synthesize. 

15 Obviously if a person tells me they smoked one pack 

16 a day for 20 years I would write down they have a 

17 20-pack year smoking history. If they told me they 

18 smoke two packs a day for ten years I would just 

19 multiply that and again — another 20-pack year 

20 smoking history just — again, try to ascertain 

21 risk. 

22 Q. Is that your usual pattern of 

23 practice with all of your patients? 

24 A. Yes. 

25 Q. You've already told us that one of 
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1 the patients that you've seen and treated for asthma 

2 beginning in 1984 was Constance Mehlman, right? 

3 A. Correct. 

4 Q. When you first saw Constance Mehlman 

5 in 1984 for what medical reason were you seeing her? 

6 A. She was coughing and wheezing, short 

7 of breath and had a history of asthma that she was 
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8 

seeing me because she felt the asthma was getting 

9 

worse. 



10 

Q. 


During that first meeting did you 

11 

personally 

ask 

her questions about her smoking 

12 

history? 



13 

A. 


I did. 

14 

Q. 


Do you have any reason to believe 

15 

that your questioning of Mrs. Mehlman pertaining to 

16 

her smoking 

history was any different than your 

17 

usual pattern 

and practice with all of your 

18 

patients? 



19 

A. 


No. 

20 

Q. 


Did you make any notes about what 

21 

Constance Mehlman's smoking history was during that 

22 

first meeting? 


23 

A. 


I did. 

24 

Q. 


Where did you make the note? 

25 

A. 


In the patient record. 
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1 

Q. 


Doctor, if we could look at your 

2 

patient record 

from that first meeting. 

3 



MR. HAEFELE: I think it's Exhibit 

4 

80050. It' 

s the — Page 36 and 37. 

5 

Q. 


Doctor, is this — what you're seeing 

6 

on your screen 

is this your patient's notes from 

7 

that first 

day 

9 

8 

A. 


I'm not used to the screen. 

9 



Yes, it's my notes. 

10 

Q. 


And what was the date you first saw 

11 

Mrs. Mehlman? 


12 

A. 


Looks like it says 3/22/84. 

13 

Q. 


Is this your handwriting? 

14 

A. 


Yes . 

15 

Q. 


And these notes would have been made 

16 

during that 

first meeting, right? 

17 

A. 


Correct. 

18 

Q. 


All right. 

19 



MR. HAEFELE: If we could go to the 

20 

second page 

. 


21 

Q. 


Can you tell us first off — 

22 



MR. HAEFELE: Could we go back one. 

23 

please? 



24 

Q. 


Would these notes have been made — 

25 

would these 

notes have been made concurrent with 
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1 

your meeting with Mrs. Mehlman? 

2 

A. 


Yes. 

3 

Q. 


And where on the document are your 

4 

notations regarding the smoking history? Is it the 

5 

highlighted 

portion there? 

6 

A. 


Yes. 

7 

Q. 


And again is that your handwriting? 

8 

A. 


Yes . 

9 

Q. 


Okay. 

10 



MR. HAEFELE: Could we blow that up? 

11 

Q. 


Can you interpret — 

12 

A. 


I may be the only one who can. 

13 

Q. 


Would you tell us what it says first 

14 

off? 



15 

A. 


Stopped ten years ago. About 20 pack 

16 

years. 



17 

Q. 


Can you interpret what that notation 

18 

means? 
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19 A. Means that what I felt she had 

20 basically smoked about one pack a day for 20 years 

21 or — and that she told me that she stopped ten 

22 years before I saw her which was about 1974. 

23 Q. And based on your understanding of 

24 Constance Mehlman's smoking history would this be 

25 consistent or inconsistent with the notion that she 
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1 began smoking at around 1951 and smoked about a 

2 carton of cigarettes a week until about 1974 with 

3 perhaps several periods in the interim where she may 

4 have paused from smoking? 

5 A. Correct. 

6 Q. Doctor, contained in your medical 

7 records there are other recordings of Constance 

8 Mehlman's smoking history. Are you familiar with 


9 

these? 


10 

A. 

I am. 

11 


MR. HAEFELE: Could we look at Exhibit 

12 

80050, Page 

10. 

13 

Q. 

This is another page from within your 

14 

medical records. 

15 


MR. HAEFELE: Could we blow up the 

16 

date. 


17 

Q. 

Doctor, is this your handwriting 

18 

again? 


19 

A. 

It is . 

20 

Q. 

And these are your notes from March 

21 

3rd, 1997? 


22 

A. 

They are. 

23 

Q. 

And if we look down in the bottom 

24 

right-hand 

side there are some notations. Is this 

25 

your handwriting? 
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1 A. It is. 

2 Q. And can we — can you tell us what 

3 that says? 

4 A. Perhaps 15 pack years DC or 

5 discontinued times 20 years. 

6 Q. Can you tell us what these notations 

7 were done for on this particular day? 

8 A. When I saw her on that day she came 

9 to me with symptoms of feeling badly, increased 

10 shortness of breath and had a new chest X ray which 

11 showed a right lower lobe infiltrate and a pleural 

12 effusion in the right lung; that is, fluid in the 

13 lining of the lung. When I saw that X ray I was 

14 very concerned that what that represented was a lung 

15 cancer and so I went back to try to refresh my 

16 memory about did she smoke and asked her, Connie, 

17 how much did you smoke, and that's when I made those 

18 notations. 

19 Q. Can you tell us what you meant when 

20 you wrote that particular note on the lower 

21 right-hand side? 

22 A. Again, that I — she told me — she 

23 again told me that she smoked. Again, on those 

24 calculations I said about 15 pack years. 

25 Q. Can you explain for us why the note 
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1 that you made in 1984 when you first met with 

2 Constance Mehlman identified a 20-pack year smoking 

3 history and the note that you made in 1997, some I 
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4 think 13 — 12, 13 years later identified a 15-pack 

5 year history? 

6 A. I think there were probably two 

7 reasons. One on my initial meeting with Connie I 

8 was certainly more thorough about it. On — in 1997 

9 I already felt that she had cancer and I was just 

10 reaffirming that she did smoke and, secondly, it was 

11 also — I saw her initially 13 years earlier and I 

12 think that is likely that a patient's memory of any 

13 event is going to be better when you — when it's 

14 seen 13 years closer to the event. 

15 Q. So which of the two notes in your 

16 mind contains the more accurate representation of 

17 her smoking history? 

18 A. I think it's certainly more likely 

19 that it is the first note in 1994 — '84. Excuse 

20 me. 1984. Sorry. 

21 Q. Doctor, how would you describe 

22 Constance Mehlman's asthma condition? 

23 A. Well, I think that most of the time 

24 her asthma was stable. She had periods when she had 

25 exacerbations when her asthma got better and then 
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1 when she took appropriate medicine she seemed to do 

2 well and do better. 

3 Q. Would you characterize her as 

4 generally controlled? 

5 A. Yes. 

6 Q. Controlled by medicine? 

7 A. Controlled by medicine, absolutely. 

8 Q. As we sit here today are you 

9 presently aware of treatment that Constance Mehlman 

10 received in the emergency room of the Medical Center 

11 of Princeton in December of 1995? 

12 A. I am now, yes. 

13 MR. HAEFELE: Could we see Exhibit 

14 8008 and Bates number 267937-0009. 

15 Q. Doctor, can you tell us what this 

16 item is on the screen? 

17 A. It is a radiology report dated April 

18 10th, 1995 and it was ordered by Dr. Henry Davidson 

19 who is a surgeon. 

20 MR. HAEFELE: And can we go down on 

21 that. 

22 Q. Can you tell us what this radiology 

23 report contains to us? 

24 A. Would you want me to read it? 

25 Q. If you — I suppose — why don't you 
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1 just tell us what your interpretation of it is? 

2 A. Okay. Basically what it says is that 

3 there's a small density or I guess you could call it 

4 a spot in the middle of the right lung and he said 

5 this was not present on the prior study. This could 

6 represent an infiltrate meaning an infection or it 

7 could be related to trauma. Apparently at this time 

8 she came in because she had fell in her chest. 

9 Q. And as we stand here today, 2001, 

10 what does this report indicate to you? 

11 A. It is likely that that two-centimeter 

12 infiltrate represents a lung cancer. 

13 Q. And when did you first become aware 

14 of that December 1995 visit to the emergency room? 
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15 A. In the fall of 2000 when I was 

16 preparing for this deposition. 

17 Q. That was the deposition that was done 

18 for this case? 

19 A. Correct. 

20 Q. And are you able to tell us what 

21 happened in the course of treatment of Constance 

22 Mehlman in 1995? 

23 A. Well, apparently in wading through 

24 the notes she fell and struck her chest and came to 

25 the emergency room. Because they felt she may have 
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1 a lung contusion she was admitted overnight by a 

2 general surgeon and when she got better was 

3 discharged. 

4 Q. And so we understand, you were not 

5 made aware — you did not know about that visit to 

6 the emergency room or this report until the year 

7 2000? 

8 A. That is correct. I did not know she 

9 ever came to the emergency room in 1995. I did not 

10 know that there was an X ray done in 1995 until I 

11 prepared for this deposition for this case. 

12 Q. And after the December 1995 visit to 

13 the hospital emergency room when was the next time 

14 that Constance Mehlman received medical attention? 

15 A. By me I believe it was in February of 

16 1996. 

17 Q. And can you tell us what happened in 

18 February of 1996? 

19 A. She was in the emergency room the day 

20 before complaining of again I believe coughing and 

21 shortness of breath. Had an X ray and was thought 

22 to have a pneumonia and was put on antibiotics and 

23 came to see me the next day. 

24 Q. Were X rays — were X rays taken in 

25 the emergency room the day before you saw her? 
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1 

A. 


Yes. 


2 

Q. 


And did you — did you see the 


3 

X rays? 




4 

A. 


Yes. When she came to see me the 

5 

next day 

she 

brought the X ray that was taken 

in the 

6 

emergency 

room the day before. 


7 

Q. 


There was an x-ray report that 

was 

8 

done with 

the X rays similar to the x-ray report we 

9 

just saw? 




10 

A. 


Correct. 


11 



MR. HAEFELE: Could we see that? 

12 

That's again 

8008 Bates number 267937-00011. 


13 

Q. 


And is this the x-ray report from 

14 

that day? 




15 

A. 


Yes . 


16 

Q. 


And this is the day before you 

saw 

17 

her, correct? 


18 

A. 


Correct. 


19 

Q. 


And what does this x-ray report 


20 

indicate? 




21 

A. 


She has again an infiltrate in 

the 

22 

right lower 

lobe which is consistent with a 


23 

pneumonia 

because of the symptoms and then it 

says 

24 

in December 

'95 — that is the X ray that we - 

— was 

25 

shown to : 

me 

before — there's an area of density at 
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1 the same site was noted. Perhaps less apparent than 

2 today and basic — I think that's all they're saying 

3 is that they had seen it before. 

4 Q. Again, as we're standing here in the 

5 year 2001 what does this report indicate to you? 

6 A. It probably indicates that although 

7 she may have had an infection also that there was 

8 still a lung cancer or some abnormality there. 

9 Q. Did you see this report on the — I 

10 guess it was the 29th day — 

11 A. If we can go back to the full screen — 

12 one you showed me before — you may notice that the 

13 doctor who ordered it was Dr. Robert Potts who's the 

14 emergency room doctor, and, no, I never saw this 

15 report and actually first learned of it again when I 

16 was preparing for the deposition for this case. 

17 Q. Were either this report or the report 

18 from 1995 contained within your medical records? 

19 A. No. 

20 Q. When you saw Constance Mehlman the 

21 day after this, the day after the 28th, did she show 

22 you the X rays? Did she bring the X rays to you? 

23 A. She brought the X ray from the day 

24 before. 

25 Q. And what was your interpretation of 
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1 that X ray in February of — I think it's 1996? 

2 A. I thought it was likely that she had 

3 a pneumonia at that time. She was complaining of 

4 coughing of yellow phlegm, more shortness of breath 

5 and I believe a fever also and I felt this was quite 

6 consistent with a pneumonia. 

7 Q. And did you treat her for the 

8 pneumonia? 

9 A. Yes. She was on antibiotics and her 


10 

asthma I 

believe was also a little bit worse and so 

11 

she was treated a little more aggressively for 

her 

12 

asthma. 



13 

Q. 

And what happened in the course 

of 

14 

that treatment? 


15 

A. 

She got better. 


16 

Q. 

Did there come a time in early 

1997 

17 

when you 

identified a particular problem with 


18 

Constance 

Mehlman's right lung? 


19 

A. 

I'm sorry. I did not hear your 


20 

question. 



21 

Q. 

Okay. Did there come a time in 

early 

22 

1997 when 

you identified a particular problem 

with 

23 

Constance 

Mehlman's right lung? 


24 

A. 

Yes . 


25 

Q. 

When did you first notice the change? 
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1 A. I — I'm not sure if it was either in 

2 February or March of 1997. Again, she came to me. 

3 She had several months of worsening asthma and came 

4 to me again more short of breath. At that point in 

5 time I obtained a chest X ray. 

6 MR. HAEFELE: Could we see 

7 80008267937-0013. 

8 Q. Is this a radiology report from that 

9 X ray? 

10 A. Yes. 
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11 

Q. 

And it's dated — 


12 


MR. HAEFELE: 

Go back 

for one second. 

13 

Up on the 

right-hand side. 

the date 

is — thank you. 

14 

Q. 

Is this — 



15 

A. 

March — yes 

March 

3rd, '97, that's 

16 

correct. 




17 

Q. 

And was that 

the first time that you 

18 

noticed a 

change that indicated a problem in 

19 

Constance 

Mehlman's lung? 



20 

A. 

Yes . 



21 


MR. HAEFELE: 

Could we blow up the 

22 

bottom? 




23 

Q. 

Can you tell 

us what 

this indicates 

24 

to you in 

terms of what you 

found? 


25 

A. 

The X ray says there 

is a new 
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1 infiltrate at the right base or — that is, there's 

2 now an increased abnormality on the chest X ray. 

3 Interestingly when I looked at the 

4 film I thought — on my notes I also noted that I 

5 thought there was fluid in the lining of the lung 

6 and I was concerned that the heart was also big and 

7 perhaps that — I'm sorry — perhaps that fluid in 

8 the pericardium. 

9 Q. And how did you approach this? Did 


10 

you order any 

other kind of examinations? 


11 

A. 

At that time I ordered a CAT Scan 

of 

12 

13 

her chest and 

also an echocardiogram. 

MR. HAEFELE: Could we pull up 


14 

8008267937-00014 . 


15 

16 

Q. 

Scan report? 

Doctor, is this a copy of the CAT 


17 

A. 

Yes . 


18 

Q. 

And what's the date of this? 


19 

A. 

March 6th of 1997. 


20 

21 

Q. 

correct? 

This is several days after the X 

ray. 

22 

A. 

Correct. 


23 

Q. 

And what does this show you? 


24 

A. 

That she now has a mass on CAT Scan 

25 

in her lung. 

The hilum is where the lymph nodes 

are 
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1 and the blood vessels are so it's extending towards 

2 those and the mass is suspicious for cancer and 

3 there, in fact, is a pericardial effusion and also a 

4 right pleural effusion and they note that there's 

5 some densities in the liver which are suspicious. 

6 Q. And when you saw these two reports, 

7 noticed a change, how did you approach that with 

8 Mrs. Mehlman? 

9 A. Again, I told her that I thought it 

10 was likely that it represented a cancer and I 

11 scheduled her for a fiberoptic bronchoscopy. That's 

12 a — a bronchoscope is a periscope to look down into 

13 her lung and — into that right lung and take some 

14 biopsies. 

15 Q. When you spoke with Mrs. Mehlman 

16 about the possibility of this being a cancer can you 

17 tell us how she reacted? 

18 A. I think that she reacted like most 

19 people would react. She was very upset and — about 

20 it. 

21 Q. Did she have any sort of emotional 
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22 response — 

23 A. Again, it was several years ago. I 

24 believe she actually may have started crying but I 

25 can't recall for sure. 
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1 Q. In terms of following that treatment 

2 what happened next in treating Mrs. Mehlman? 

3 A. Initially I scheduled a bronchoscopy 

4 and then she called me and cancelled it and decided 

5 to go to Columbia Presbyterian. 

6 MR. HAEFELE: Could we see 80005 MEH 

7 43. 

8 Q. Doctor, what's before you is the 

9 admission report from the — I think it's the 

10 admission report or the discharge report indicating 

11 admission date from Columbia Presbyterian. Is this 

12 consistent with your recollection of when she was 

13 down at Columbia? 

14 A. It is. 

15 Q. Are you familiar with what happened 

16 at Columbia Presbyterian during that first visit? 

17 A. I am. 

18 Q. And can you tell us what your 

19 recollection is? 

20 A. What they did first was to remove 

21 some of the fluid in the lining of the lung. That 

22 fluid showed malignant cells or cancer cells. 

23 They then began her on chemotherapy 

24 for the — for the lung cancer with two medicines. 

25 I think they used carboplatinum and taxol 
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1 although — I don't think it's in this report. I 

2 think also they — they — when they removed the 

3 fluid from the lining of the lung they actually put 

4 talc in to try to prevent it from recurring. 

5 MR. HAEFELE: Could we flip over to 

6 MEH 17. Same exhibit. 

7 Q. Doctor, what's up now is the cytology 

8 studies from that date — March 12th. Is that 

9 consistent with the time period you recall her 


10 

finding out — 


11 

A. 

Yes . 

12 

Q. 

— the results from the — why don't 

13 

you tell us — 


14 


THE COURT: I'm sorry. What's the 

15 

question? 


16 

Q. 

What does this report indicate to us? 

17 

A. 

This is a report from the fluid that 

18 

was removed from the lining of the lung or the 

19 

pleura and it 

shows cancer cells, cancer — cancer 

20 

cells are characterized as non small cell carcinoma. 

21 

Q. 

And in term — in the course of 

22 

treating Mrs. 

Mehlman did you find out the results 

23 

of this report 

■p 

24 

A. 

I did. 

25 

Q. 

And do you know that Mrs. Mehlman 
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1 

found out the 

results of this report? 

2 

A. 

I do. 

3 


MR. HAEFELE: We can turn this off? 

4 

Thanks. 


5 

Q. 

Doctor, can you describe for us what 


6 the chemotherapy treatment is that Mrs. Mehlman had? 
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A. She got two drugs intravenously in an 

attempt to try to stop the growth of the tumor and 
actually then to shrink it. That — I think that 
was done in the hospital for several days. 

Q. And you also indicated that she had 

talc put into her lung? 

A. Yes. What is done generally is a 

small tube is put into the lung, a chest tube. 

Fluid is removed and then talc is put in in an 
attempt to make it so that the two parts of the 
lining stick together and so further fluid is not 
produced. 

Q. Do you know whether or not Mrs. 

Mehlman experienced any side effects, any sort of 
responses to the chemotherapy? 

A. Well, as far as a good response, the 

drugs were not effective at all. They did not 
interfere with the growing of the tumor. 

As far as the side effects again, I 
-K. Goldblatt, M.D. - direct - Mr. Haefele- 1693 
saw her several months later and so I was told that 
she had some of the typical side effects of nausea, 
malaise or fatigue. 

MR. HAEFELE: Could we go to 80005 

MEH 30. 


THE COURT: Okay. Before we do this 
because the reporter has to change paper. It's only 
a few minutes. Might as well break now. 

We'll break now until eleven o'clock. 

(At this time the jury leaves the 
Courtroom at 10:37 a.m.) 

THE COURT: All right. Thank you, 
everyone. We'll see you in 20 minutes. 

Thank you. Doctor. 

THE WITNESS: Thank you. 

(Recess taken at 10:37 a.m.) 

(Court in session at 11:0 a.m.) 

THE COURT: Folks, just give me a 
break this afternoon, please. Could you just speak 
up? I don't want to keep saying it 15 times. 

Really. This woman is over the railing trying to 
listen to you. She's being very polite about it. I 
really can't hear you. I've never been in a trial 
where I can't hear trial lawyers. It's almost 
scary. Please. Maybe I — see what happens? See, 
-K. Goldblatt, M.D. - direct - Mr. Haefele- 1694 
you get what you asked for. I asked for people who 
don't shout in my courtroom and look what I get. So 
it's really because we have all the fans on. The 
sound's being diffused all over the place. Not that 
this is Carnegie Hall and I've got beams going but 
please. 

(At this time the jury enters the 
Courtroom at 11:03 a.m.) 

THE COURT: All right. All be 
seated. Thank you. Let's continue. 

MR. HAEFELE: Thank you. 

BY MR. HAEFELE: 


Q. Doctor, before the break we were 

talking about the time period when Constance Mehlman 
was at the Columbia Presbyterian. 

When Mrs. Mehlman was discharged from 
Columbia Presbyterian can you tell us when she went 
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MR. HAEFELE: Could we look at 
8003267949-00003. 

Q. Can you tell us what this is. Doctor? 

A. This is an order for an oxygen 

concentrator. That is a — for Constance Mehlman. 
That is — I believe that she was discharged on 

-K. Goldblatt, M.D. - direct - Mr. Haefele- 1695 
oxygen. 

Q. All right. Are you aware of whether 

or not she was on oxygen from the time she left the 
hospital when she went home? 

A. Again, only in retrospect did I know 

that, yes. 

Q. Can you tell us when the next time 

Mrs. Mehlman was seen at the Medical Center at 
Princeton? 

A. I believe it was on her final 

admission to the Medical Center in May of 1997. 

MR. HAEFELE: And can we see 800011 
Bates number 267935-000252. 

Can you tell us what this is. Doctor? 

A. This is a — the emergency room 

record when Constance Mehlman was brought into the 
emergency room on I guess May 21st from home. 

Q. And was this her final admission to 

the Medical Center at Princeton? 

A. Yes. 

Q. And do you know how long she stayed 

there during that visit? 

A. I think it was about — about three 

or three and a half weeks. I'd have to look back on 
my notes to give you an accurate — absolutely 

-K. Goldblatt, M.D. - direct - Mr. Haefele- 1696 
accurate time. 

Q. Can you tell us what happened that 

caused her to visit the Medical Center at that 
point? 

A. Apparently she — at home she had 

been short of breath for about six days. Then on 
the day that she came in she began to hallucinate 
and then apparently collapsed and had a 
cardiopulmonary arrest and the EMS was called and 
she was brought into the emergency room. 

Q. Did she arrive at the hospital on her 

own or was she brought to the hospital? 

A. No, no. She was brought to the 

emergency room by the MICU, the mobile ICU. 

Q. And what happened if you know when 

she arrived at the hospital? 

A. When she came to the emergency room 

the first thing that was done was they put a tube 
through her mouth into her lungs and attached it to 
a mechanical ventilator so she could breathe. 

Q. Did she ever have that tube taken 

out? 

A. No. She had — well, she had a 

tracheostomy — I shouldn't say that. 

She ultimately had a tracheostomy to 
-K. Goldblatt, M.D. - direct - Mr. Haefele- 1697 
attach to the breathing machine but she was — she 
remained dependent on mechanical ventilator the 
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3 

whole 

time she was there. 

4 


Q. 

Do you know what day it was that she 

5 

passed away? 


6 


A. 

Again, I would have to look at my 

7 

notes 

Again 

, it was about three and a half weeks 

8 

after 

her admission on May 21st. 

9 



MR. HAEFELE: Could we look at 80013 

10 

Bates 

number 

267935-00263. Thank you. 

11 



Doctor — well, let's — can we back 

12 

up for one second? 

13 


Q. 

Can you tell us what this document 

14 

is? 



15 


A. 

This is a discharge summary when — 

16 

Constance Mehlman's admission to the Medical Center 

17 

in Princeton 

from May 21st, 1997 to her demise on 

18 

June 

13th, 1997. 

19 


Q. 

Is this a report that you authored? 

20 


A. 

Yes. 

21 



MR. HAEFELE: Could we move forward to 

22 

Page 

264 . 


23 


Q. 

Doctor, does this indicate the date 

24 

that 

she passed away, June 13th, 1997? 

25 


A. 

Yes. That's correct. 


-K 
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1 


Q. 

Okay. 

2 



MR. HAEFELE: You could turn this off 

3 

for a 

moment. 


4 


Q. 

From the time that she arrived at the 


5 hospital which I believe was March 21st, 1997 until 

6 June 13th — 

7 A. May 21st. 

8 Q. I'm sorry. May 21st. I always get 

9 those Ms mixed up — did she breathe on her own? 

10 A. No. She remained attached to a 

11 mechanical ventilator the entire time. 

12 Q. When she arrived at the hospital, she 

13 arrived in the emergency room, at some point was she 

14 admitted to the hospital? 

15 A. When she — yes, of course. 

16 Q. And I take it that she didn't leave 

17 the hospital after that, correct? 

18 A. That is correct. 

19 Q. And did you care for her while she 

20 was at the hospital? 

21 A. I did. 

22 Q. Can you tell us what happened in 

23 terms of the care — did you order an X ray? 

24 A. Of course. 

25 MR. HAEFELE: And can we look at 

-K. Goldblatt, M.D. - direct - Mr. Haefele- 1699 

1 document 80008267937-00017. 

2 If we could blow up the top, please. 

3 Thank you. 

4 Q. And is this one of the X rays that 

5 you ordered during that day? 

6 A. Yes. It looks like this is the X ray 

7 done on the same day that she was admitted. May 

8 21st, 1997. 

9 Q. All right. Does this indicate that 

10 it's an X ray that you ordered? 

11 A. I would — I'm the attending, yes. 

12 Q. Can you tell us what the X ray tells 

13 us? 
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14 A. It says that there is an endotracheal 

15 tube into her lungs and that she had — sort of a 

16 nondescript description that there's a lot of 

17 changes in the lung and the lining of the lung 

18 throughout the right lung. 

19 MR. HAEFELE: Could we look at the 

20 same document, the page before, which would be Page 

21 16. Thank you. Actually — no. That's a different 

22 one. Can we blow up the top of that? I don't know 

23 if this is the same one. 

24 THE WITNESS: No. This... 

25 MR. HAEFELE: Maybe we could go to 
-K. Goldblatt, M.D. - direct - Mr. Haefele- 1700 

1 Page 17. Okay. That's it. 

2 Q. Doctor, is this a second report done 

3 that day? 

4 A. Yes. 

5 Q. And can you tell us what this — I 

6 take it you also ordered this — you were also the 

7 attending? 

8 A. I'm the attending. Obviously there's 

9 a lot of residents working on the case but they may 

10 order it. Ultimately I'm responsible for it. 

11 Q. Can you tell us what this shows? 

12 A. There's worsening disease of the 

13 lung. What — what complete opacification 

14 implies — what complete opacification of the right 

15 hemithorax implies is that there's a significant 

16 amount of collapse of the right lung. 

17 Q. Doctor, when you saw her when she was 

18 initially admitted on that day can you tell us what 

19 you saw? 

20 A. Obviously she was a woman who was 

21 critically ill, not breathing without — without a 

22 respirator. I believe she had — she had a fever 

23 and in going backwards when I was — she was telling 

24 me that — when her husband told me that she was 

25 hallucinating I assumed that was because the oxygen 

-K. Goldblatt, M.D. - direct - Mr. Haefele- 1701 

1 level in her blood was quite low despite the fact 

2 that she may have been on oxygen. 

3 MR. HAEFELE: Could we go to document 

4 8001326793500263. 

5 Q. Doctor, the document that's coming up 

6 is again the same document we saw a few moments ago 

7 which is your discharge summary and if we could go 

8 back to the bottom of that. There's a highlighted 

9 portion down there. Can you tell us what the 

10 highlighted portion means? 

11 A. Again, I'm saying that the patient 

12 has a 20-pack year history of smoking. 

13 Q. Doctor, can you tell us what the 

14 significance or what the import of putting the 

15 smoking history in the discharge summary was? 

16 A. Again, I think I was implying a 

17 causal — a causal relationship between smoking and 

18 her lung cancer. 

19 MR. HAEFELE: Can we move to the next 

20 page I think it is. If we could highlight the 

21 highlighted portion, please. 

22 Q. Doctor, can you tell us on the 13th, 

23 June the 13th, the day you indicated that Mrs. 

24 Mehlman passed away can you tell us what happened? 
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A. Basically she had a cardiac arrest 

-K. Goldblatt, M.D. - direct - Mr. Haefele- 1702 
and despite some medicines there was no response and 
the patient then expired. 

MR. HAEFELE: If we could go down to 
the bottom of that document. There's another — the 
last line should be highlighted, too, please. 

Q. Can you read that last line at the 

bottom? 

A. Cause of death was stated as 

metastatic carcinoma of the lung. 

MR. HAEFELE: Thank you. 

Q. Doctor, as the pulmonary physician 

who treated Constance Mehlman for asthma since 1984 
and first identified the abnormality later 
determined to be the lung cancer and who treated her 
throughout the time she had lung cancer did you form 
an opinion as to the cause of her lung cancer? 

A. Yes. 

Q. As Constance Mehlman's treating 

pulmonary physician what in your opinion was the 
primary factor that caused her lung cancer? 

A. I think most likely the primary 

factor was her smoking. 

Q. When you say most likely what do you 

mean by that? 

A. More likely than not. 

-K. Goldblatt, M.D. - direct - Mr. Haefele- 1703 

Q. Doctor, on the date that you first 

suspected an abnormality in Mrs. Mehlman's lungs — 
that's March 3rd, 1997 — as we saw earlier you made 
a notation in your notes regarding Constance's 
smoking history. 

Was there a significance to your 
inquiry again regarding Mrs. Mehlman's smoking 
history on the same date that you identified the 
abnormality? 

A. The answer is yes. 

MS. ROOSEVELT: Objection. 

THE COURT: What's the grounds to 

that objection? 

MS. ROOSEVELT: Leading. 

THE COURT: Leading. Sustained. 

MR. HAEFELE: Could we see 80050, 

Page 10. Could we go up to the bottom of this. 

Q. All right. Doctor. This was the 

document that you did that — is this your notes 
from March 3rd, 1997? 

A. Yes. Any notes here that no one else 

can read, that's my notes. 

Q. And this is the note we looked at 

earlier, right? 

A. Yes, that's right. 

-K. Goldblatt, M.D. - direct - Mr. Haefele- 1704 

Q. And this is the same day that you 

identified — is this the same day that you 
identified an abnormality in her lungs? 

A. It is. 

Q. And can you tell us what this is — 

is the significance of you acknowledging a smoking 
history on this day? 

A. Well, because I believed that the 

risk of lung cancer is quite linked to cigarette 
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smoking and so I was going back to ask her again how 
much did she smoke. 

Q. Why were you asking her on the day 

that you found an abnormality in her lung about her 
smoking history once again? 

A. Because the abnormality in the lung 

was presenting like a primary lung cancer. I was 
trying to ascertain her risk factors for that. 

Q. And what risk factor did you 

identify? 

A. Smoking. 

Q. On what do you base your opinion that 

Constance's 20-pack year smoking history was a 
primary factor that caused her lung cancer? 

A. Well, on several things. Obviously, 

one, it's just my reading of the medical literature 
-K. Goldblatt, M.D. - direct - Mr. Haefele- 1705 
and then also my experience. I commonly see people 
who have lung cancer. I can count on the fingers of 
one hand the people who have lung cancer who never 
smoked. 

Q. And that's — 

A. Who I've seen. 

Q. And in terms of the people that 

you've seen, the patients that you've seen with lung 
cancer is there a majority, a minority? How would 
you describe those who have smoked? 

A. The overwhelming majority have 

smoked. 

Q. Doctor, as a pulmonary physician who 

treated Constance Mehlman for asthma are you aware 
of any medically-reliable information indicating 
that asthma causes cancer? 

A. No. 

Q. As a pulmonary physician who treated 

Constance Mehlman for asthma are you aware of any 
medically-reliable information indicating that a 
high fat diet causes lung cancer? 

A. No. 

Q. Are you aware of any medically- 

reliable information indicating that stress causes 
lung cancer? 

-K. Goldblatt, M.D. - direct - Mr. Haefele- 1706 

A. No. 

Q. Are you aware of any medically- 

reliable information that indicates depression 
causes lung cancer? 

A. No. 

Q. As a pulmonary physician who treated 

Constance Mehlman for asthma are you aware of any 
medically-reliable information indicating that radon 
causes cancer? 

A. Yes. 

Q. Are you aware of any information in 

Constance Mehlman's medical background suggesting 
that she was exposed to dangerous levels of radon 
gas? 

A. None that I know of. 

Q. Doctor, you indicated that you live 

in [DELETED]. Is that correct? 

A. That's correct. 

Q. And are you aware that Constance and 

Myron Mehlman also lived in [DELETED]? 
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A. 

I am. 



22 

Q. 

How close to you 

do they 

live? 

23 

A. 

A couple blocks 

away. 


24 

25 

Q. 

the Mehlmans? 

Is your home in 

the same 

community as 
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A. Yes. 

Q. Are you aware of any information 

indicating that there is any high levels of radon 
gas in your community? 

A. None that I know of. 

Q. Is that something that would be 

important to you as a pulmonary physician and as a 
resident of the area? 

A. Oh, absolutely, yes. 

Q. When did — withdraw that. 

Constance Mehlman stopped being a 
patient when she passed away, correct? 

A. That's correct. 

Q. And did you see her during the time 

between when she was diagnosed and the time that she 
passed away? 


A. I saw her every — every day when she 

was admitted to the hospital for her last admission 
if that's what you mean. 

Q. Can you describe for us what her 

physical condition was at the time when she was 
first diagnosed? That's March 3rd of 1997. 

A. Physically she — she was more short 

of breath than she had been before. She was 
coughing more than she had before and she was 

-K. Goldblatt, M.D. - direct - Mr. Haefele- 1708 
feeling worse than she ever felt before. She was 
complaining of fatigue. 

Q. Did her physical condition change in 

the interim between her initial diagnosis and when 
she passed away? 

A. Unfortunately, it progressively 


worsened. 


8 Q. Can you describe for us some of the 

9 things that you saw in terms of how it worsened? 

10 A. Well, again, I did not see her 

11 personally from the time I initially saw her on I 

12 think the 7th of March until her admission. In 

13 going back when I admitted her to the hospital and 

14 in speaking to her husband and I believe her 

15 daughter when she was brought in they described that 

16 she had — again, progressively become more and more 

17 short of breath, had a decreased appetite and was 

18 progressively feeling just more tired and much 

19 worse. 

20 Q. Moving forward in time can you 

21 describe for us generally how she looked during the 

22 weeks just before she passed away? 

23 A. In the hospital she clearly looked 

24 awful. She was trapped on a mechanical ventilator 

25 with a lung cancer and a pneumonia actually behind 

-K. Goldblatt, M.D. - direct - Mr. Haefele- 1709 

1 that because the cancer was blocking partially the 

2 breathing tube. She was — and because of that she 

3 was short of breath. She needed to be sedated to 

4 maintain on the respirator and multiple attempts to 

5 try to wean her or to get her be removed from the 
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respirator just constantly failed. 

Q. Did you observe or did you notice her 

8 to be in any kind of pain or discomfort during that 

9 time period? 

10 A. I do not believe she was in any pain 

11 at all. I suspect she was in some discomfort. 

12 Q. When you say that she wasn't in any 

13 pain was that because of the medication? 

14 A. I — I would think the answer to that 

15 is yes. 

16 Q. What kind of discomfort would you 

17 describe that she was in? 

18 A. Well, it's no fun having a tube in 

19 your lungs and having — connected to a breathing 

20 machine because it means that you can't speak, you 

21 can't eat and the tube itself can be irritating. 

22 Q. Were you able to make any 

23 observations regarding any changes in her mental 

24 condition during the interim between the initial 

25 diagnosis and when she passed away? 

-K. Goldblatt, M.D. - direct - Mr. Haefele- 1710 

1 A. Certainly during the last admission 

2 at times she was very distraught being on the 

3 ventilator and would write notes, you know, asking 

4 what's going on. Can — you know. Why can't I get 

5 off this machine? 

6 Q. Do you know whether she was aware or 

7 not of her prognosis at that time? 

8 A. I suspect she was aware. 

9 Q. Had you had discussions with her 

10 regarding her prognosis? 

11 A. No. 

12 Q. Can you describe for us how her 

13 mental condition was in terms of anxiety or things 

14 along those lines? 

15 A. I think initially when she first had — 

16 was suspected to have lung cancer then I saw her on — 

17 in March she was very anxious and very upset with 

18 the diagnosis and I think that as — the last — her 

19 last admission obviously she was even more upset 

20 because clearly she was a bright woman. She knew 

21 that it was doing badly. 

22 Q. Was she able to communicate up to the 

23 time she passed away or did she lose her ability to 

24 communicate at some point? 

25 A. I think that initially she was able 

-K. Goldblatt, M.D. - direct - Mr. Haefele- 1711 

1 to communicate and then at the very end of her 

2 illness I think she was unable to communicate any 

3 further. 

4 Q. Doctor, when you visited Constance 

5 Mehlman and treated her how often was Dr. Mehlman 

6 there with her? 

7 A. I think he was there frequently but I 

8 can't give you an absolute number. 

9 Q. Would you say that most times that 

10 you were visiting her that he was there? 

11 A. I think the majority of times, yes. 

12 Q. And did you visit her very early in 

13 the morning at times? 

14 A. Often I would make rounds early in 

15 the morning, sometimes in the middle of the day also 

16 and again I have an advantage. My office is 
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17 actually in the hospital so I could easily see her 

18 two or three times a day. 

19 Q. And when you visited Constance 

20 Mehlman to treat her how often were the children 

21 there with her? 


22 

A. 


Again, I can't give you an absolute 

23 

number except 

it was not uncommon to see them there. 

24 

Q. 


Again, would you say it was more 

25 

times than not? 


-K. Goldblatt, M.D. - direct - Mr. Haefele- 1712 

1 

A. 


I believe that's a fair statement. 

2 

Q. 


Doctor, have you ever testified as an 

3 

expert in 

any 

lawsuits before? 

4 

A. 


I have. 

5 

Q. 


And when you testified did you 

6 

testify for the plaintiff or for the defendant? 

7 

A. 


I have testified both for the 

8 

plaintiff 

and 

for the defendant. 

9 

Q. 


Who have you testified for most? 

10 

A. 


Most for the defendant. 

11 

Q. 


Have you ever been called to testify 

12 

in any capacity in any other tobacco lawsuit? 

13 

A. 


I have not. 

14 

Q. 


Have you ever had the opportunity to 

15 

take care 

of Constance Mehlman's husband, Myron 

16 

Mehlman? 



17 

A. 


I have. 

18 

Q. 


Is he your patient? 

19 

A. 


He is. 

20 

Q. 


And when did you begin treating Myron 

21 

Mehlman? 



22 

A. 


I've not looked back on my notes but 

23 

probably 

around the same time that I started to take 

24 

care of Connie 

. 

25 

Q. 


And does he continue to be a patient 


-K. Goldblatt, M.D. - direct - Mr. Haefele- 1713 

1 

of yours? 



2 

A. 


He does. 

3 

Q. 


Doctor, are you testifying here 

4 

voluntarily as 

a witness here today? 

5 

A. 


I am. 

6 

Q. 


Doctor, your testifying today is as a 

7 

treating 

doctor for Constance Mehlman, correct? 

8 

A. 


Correct. 

9 

Q. 


And you are not being called to 

10 

testify as an 

epidemiologist in this case, are you? 

11 

A. 


I am not. 

12 

Q. 


And you're not an epidemiologist? 

13 

A. 


I am not an epidemiologist. 

14 

Q. 


Are you a pathologist? 

15 

A. 


I am not a pathologist. 

16 

Q. 


You're not being called for that 

17 

purpose. 

are you? 

18 

A. 


That is correct. 

19 

Q. 


And you're here as a pulmonary 

20 

physician 

who 

treated Mrs. Mehlman? 

21 

A. 


I am. 


22 MR. HAEFELE: Thank you. That's all 

23 I have. Thank you. 

24 THE COURT: Thank you. Cross. 

25 As Miss Roosevelt makes her way over 
-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1714 

1 there, why doesn't everyone take a stretch? 
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Miss Roosevelt. 

MS. ROOSEVELT: Thank you. Your 

Honor. 

Good morning, ladies and gentlemen. 

Good morning Dr. Goldblatt. 

THE WITNESS: Good morning. 
CROSS-EXAMINATION BY MS. ROOSEVELT: 

Q. We have not met before so let me 

introduce myself. My name is Kim Roosevelt and I'm 
an attorney for one of the defendants in this case, 
R.J. Reynolds Tobacco Company. 

Dr. Goldblatt, I understand that you 
were one of Mrs. Mehlman's physicians from 
approximately 1984 until her death in 1997. Is that 
correct? 

A. That is correct. 

Q. But you were not her primary 

physician. Is that right? 

A. I believe that's true. I'm not sure 

if she had a, quote, primary physician. 

Q. You were one of many physicians that 

Mrs. Mehlman saw during her lifetime? 

A. Yes. 

Q. And you thought this was unfortunate, 

-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1715 
right, that you were just one of many of her 
physicians? 

A. I think it would have been better for 

most patients if they had one primary internist that 
takes care of them. 

Q. And that's because that person would 

have repeatedly seen the patient? 

A. That's correct. And also all of the 

data that is sent to one person. 

Q. And you actually tried to remedy the 

fact that Mrs. Mehlman did not have a primary care 
physician. Is that right? 

A. I believe so, yes. 

Q. And you encouraged her to get a 

primary care physician and arranged for her to see a 
Dr. Lancefield (phonetic) for that purpose? 

A. That's correct. 

Q. But according to the records Mrs. 

Mehlman only saw Dr. Lancefield once and then she 
kind of wandered off? 

A. Yes, that's correct. 

Q. And, Doctor, if a patient does not 

follow their doctor's advice is that called 
noncompliance? 

A. I think it depends on — on what the 

-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1716 
advice is. 

Q. Now, you say that you primarily 

treated Mrs. Mehlman for her asthma? 

A. That is correct. 

Q. And you first started treating her 

for her asthma in about 1984? 

A. Yes. 

Q. So assuming that Mrs. Mehlman had 

stopped smoking at the latest as of 1974 you never 
treated Mrs. Mehlman during the time period that she 
smoked cigarettes? 

A. That is correct. 
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Q. And Mrs. Mehlman had asthma long 

before you ever saw her? 

A. Yes. 

Q. In fact, she had asthma since she was 

a child? 

A. Yes. 

Q. And her asthma sometimes caused her 

to wheeze? 

A. It did. 

Q. And it caused her to suffer from 

bronchospasms? 

A. Yes. That's actually what wheezing 

is, bronchospasm. 

-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1717 

Q. I was just going to ask you to 

actually explain that for us. 

And sometimes she suffered from 

coughing? 

A. Yes. 

Q. And occasionally she was short of 

breath? 

A. That is correct. 

Q. And that was all due to her asthma? 

A. I believe so. 

Q. And you prescribed medications for 

Mrs. Mehlman to take for her asthma? 

A. I did. 

Q. And this included things such as 

corticosteroids? 

A. Yes. She had — was on occasionally 

oral Prednisone and long-term inhaled 
corticosteroids. 

Q. And you also prescribed 

bronchodilators for her? 

A. Yes. 

Q. And did some of these medications 

contain — now, I may mispronounce this — beta- 
adrenergic? 

A. That was pretty good. Yeah. Most of 

-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1718 
the bronchodilators are beta-adrenergic. 

Q. And generally Mrs. Mehlman responded 

well to her asthma medications. Is that right? 

A. That is correct. 

Q. And they were able to control her 

asthma? 

A. Yes. 

Q. And Mrs. Mehlman was supposed to take 

her asthma medication daily? 

A. Not all the medicines but some of the 

medicines, yes. 

Q. And you would advise her how to take 

her medications? 

A. Yes. 

Q. But Mrs. Mehlman did not consistently 

take her asthma medication as you advised her, did 
she? 

A. No. Sometimes when she felt better 

she stopped her maintenance medicines and then when 
she started to feel worse she would often start them 
again. 

Q. And at times when she quit taking her 

medications she would sometimes have asthma attacks. 
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right? 

A. Oh, yes. 

-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1719 

Q. And, in fact, sometimes they were so 

serious that she actually had to be rushed to the 
hospital? 

A. I know she would call me. I think 

she might have come to the emergency room but I — 
without looking at my notes I can't be sure of that. 

Q. Do you know if she had to go to the 

emergency room in 1983 for an asthma attack? 

A. It was before I started to see her so 

I'm not sure. 

Q. Why don't we take a look if we could 

at your deposition. Pages 46 beginning with line 25 
through 47 beginning with line 5 and let's see if 
this refreshes your recollection. 

(At this time an excerpt of a 
videotape is played to the Court and jury.) 

Q. Dr. Goldblatt, does that refresh your 

recollection — 

A. I'm astonished by the videos. Yes. 

Q. Now, you also treated Mrs. Mehlman 

for anemia? 

A. Yes. 

Q. And anemia, that's an iron deficiency 

in the blood? 

A. Anemia means a decreased red blood 

-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1720 
cell or hemoglobin in the blood. She had a 
particular type of anemia called iron deficiency 
anemia. 

Q. And you believe that her iron 

deficiency anemia was significant, didn't you? 

A. Absolutely, yes. 

Q. And that's because iron deficiency 

anemia can be due to colon cancer? 

A. That is correct. 

Q. And you were concerned that perhaps 

Mrs. Mehlman's anemia might be due to colon cancer? 

A. Yes. 

Q. And you told her that, right? 

A. I did. 

Q. And you suggested that she be tested 

for colon cancer? 

A. That's correct. 

Q. And that's a test called a 

colonoscopy? 

A. That's correct. Colonoscopy is a 

flexible tube that's inserted into the patient's 
colon looking directly to see if there's cancer 
there. 

Q. But it took a long time for you to 

get Mrs. Mehlman actually to pay attention to this 
-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1721 
iron deficiency. Is that right? 

A. Mrs. Mehlman was not looking forward 

to a colonoscopy. It was very difficult to convince 
her that she needed one. 

Q. In fact, she procrastinated for a 

long time to get the colonoscopy. Is that right? 

A. That is correct. 

Q. It was four years before she would 
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9 get the colonoscopy? 

10 A. I haven't looked at my notes but it 

11 was either three or four years. 

12 Q. And she cancelled at least two 

13 appointments to have the test that you had 

14 recommended, the colonoscopy? 

15 A. That's my understanding. 

16 Q. And I believe it was in your words, 

17 Mrs. Mehlman was blowing off your advice to have a 

18 colonoscopy? 

19 A. I'm not sure if I said that but I 

20 have used that term before. 

21 Q. And ultimately you actually had to 

22 send Mrs. Mehlman a letter about this procedure. Is 

23 that right? 

24 A. Yes. I was so concerned that she was 

25 not doing this and there was a potential problem 

-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1722 

1 that I did send her a certified letter. 

2 Q. Let's take a look at that letter if 

3 we could. 

4 MS. ROOSEVELT: It's Exhibit PMML 1664 

5 Bates number 279175-00070. Can you blow up the top 

6 portion for us, Charles? 

7 Q. Doctor, is this, in fact, a copy of 

8 the letter that you sent Mrs. Mehlman concerning her 

9 colonoscopy? 

10 A. Yes. 

11 Q. And could you read that for the jury? 

12 A. I was disturbed to hear that you 

13 cancelled your colonoscopy on 9/16/92. I believe it 

14 is medically imperative that this be done. If there 

15 is a problem having this done by Dr. Forester you 

16 certainly could have it done by a gastroenterologist 

17 in New York City. In my judgement it is a mistake 

18 to ignore looking for the cause of your iron 

19 deficiency anemia. 

20 Q. And you sent this letter to Mrs. 

21 Mehlman on September 18th, 1992? 

22 A. Yes. 

23 Q. And you didn't send this letter by 

24 regular mail, did you? 

25 A. No. 

-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1723 

1 Q. You sent it by Certified Mail? 

2 A. Yes. 

3 MS. ROOSEVELT: Charles, could we 

4 pull that back up for a second? 

5 Q. And down here the notation on the 

6 bottom that shows that it went by Certified Mail? 

7 A. Yes. I was trying to impress upon 

8 her how important I thought it was to have this 

9 done. 

10 Q. And that meant that somebody actually 

11 had to sign a receipt for this piece of — this 

12 letter? 

13 A. Correct. 

14 Q. And, Dr. Goldblatt, isn't it true 

15 that sending that type of letter that we see up here 

16 on the screen was very rare for you? 

17 A. Very rare. 

18 Q. And that's because most patients 

19 follow your advice without the necessity of sending 
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a certified letter? 

A. That's — that's correct. They may 

get mad at me and seek a second opinion but, yes, 
that's true. 

Q. Now, you spoke this morning — 

earlier you talked to the jury about some X rays 

-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1724 
that Mrs. Mehlman had in 1995 and 1996. Do you 
remember that? 

A. I do. 

Q. And I think you stated that the first 

time Mrs. Mehlman had had an X ray was December 
10th, 1995 and she had come to the emergency room 
because of a fall and had a chest X ray taken. 

A. Yes. 

Q. And that X ray showed an abnormality 

in her lung? 

A. Yes. 

MS. ROOSEVELT: And if we could pull 
up that document. It's Bates number 267937. I have 
dash 000. I'm sorry. 0009. 

(Pause.) 

MS. ROOSEVELT: Do we have a hard 
copy of that? We can just put it on the ELMO. 

(Pause.) 

MS. ROOSEVELT: Pull that out so we 
can see the whole thing. 

Q. Now, Doctor, was this a copy of the 

report from that X ray that was taken, December 
10th, 1995? 

A. Yes. 

Q. And this is what we looked at a 

-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1725 
little bit earlier? 

A. Yes. 

Q. Now, if we go down to the Comment 

section and the last sentence which is highlighted 
it says. Follow-up is recommended to confirm that 
this area clears. Is that correct? 

A. That is correct. 

Q. And, Doctor, would that be the normal 

protocol if you see a suspicious patch or density in 

an X ray to conduct a follow-up X ray? 

A. Yes. I think that's said because 

they did not see it on the patient's previous X ray. 

Q. Was that done here? Was a follow-up 

X ray taken? 

A. No. 

MS. ROOSEVELT: We can actually take 
that one off. Thank you. 

Q. And, Doctor, you never knew about 

this X ray that was taken December 10th, 1995 until 
your deposition last fall? 

A. That is correct. 

Q. Now, Doctor, if Mrs. Mehlman had 

followed your advice and obtained a primary care 
physician the primary care physician would have been 
in a position to insure that follow-up had occurred 
-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1726 
from that X ray. Is that right? 

A. Generally, yes. 

Q. But she didn't have a primary care 

physician? 
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5 

A. 

No. 


6 

Q. 

Now, you spoke that again in February 

7 

of 1996 Mrs 

. Mehlman came back to the emergency 

room 

8 

and had another X ray? 


9 

A. 

Yes. 


10 

Q. 

And on that X ray the same area 

of 

11 

density was 

noted that was seen in the first X 

ray 

12 

in 1995? 



13 

A. 

I believe so. I think it might 

have 

14 

looked slightly different but the same area. 


15 

Q. 

And in 1996 with the second X ray the 

16 

normal procedure would be to schedule a follow- 

up 

17 

X ray. Is 

that right? 


18 

A. 

That's correct. 


19 

Q. 

But again that wasn't done? 


20 

A. 

No. 


21 

Q. 

And that was because you didn't 

know 

22 

about the previous X ray to know to do a follow 

-up 

23 

to that one 

Is that right? 


24 

A. 

That's correct. 


25 

Q. 

Doctor, isn't it true that you - 

- 


-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 

1727 

1 

excuse me. 

Let me strike that. 



2 You told us this morning that looking 

3 back now you believe that the 1995 and 1996 X ray 

4 actually showed her lung cancer? 

5 A. In retrospect, yes. 

6 Q. And, Doctor, would it have been 

7 possible back in 1995 or 1996 to perform a curative 

8 resection of the lung? 

9 A. Well, we need to have a little more 

10 data to — to answer that question totally 

11 accurately but the answer — would it be possible? 

12 Yes, it would have been possible. 

13 Q. And had that happened perhaps Mrs. 

14 Mehlman would still be with us today? 

15 A. Perhaps. I think as you're aware we 

16 don't do well with lung cancer even sometimes when 

17 it's caught early. 

18 Q. Doctor, if Mrs. Mehlman did not want 

19 to do something it was difficult to get her to do 

20 it, wasn't it? 

21 A. I think that's a fair statement. 

22 Q. And this was true even though her 

23 failure to do as you recommended might have 

24 significant impact on her health? 

25 A. Yes. 

-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1728 

1 Q. Now, you spoke earlier about what you 

2 believe was the cause of Mrs. Mehlman's lung cancer. 

3 You did not diagnose Mrs. Mehlman with lung cancer, 

4 did you? 

5 A. No. The diagnosis — the absolute 

6 diagnosis was made at Columbia and that was done 

7 after a pleuracentesis or removal of pleural fluid 

8 showed cancer cells. 

9 Q. You conducted an X ray in 1997 and 

10 thought there was a patch that needed to be further 

11 investigated? 

12 A. I was — well, I was actually very 

13 concerned that that was a cancer. I believe at that 

14 point in time I told her I was concerned that that 

15 was a lung cancer. 
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And you scheduled her for a 


16 Q. 

17 bronchoscopy? 

18 A. Correct. 

19 Q. But she cancelled that appointment 

20 for a bronchoscopy and went to a different hospital? 

21 A. That's correct. 

22 Q. And that's where she was diagnosed 

23 with lung cancer? 

24 A. That's correct. 

25 Q. And she was also treated for lung 

-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1729 

1 cancer in New York City at Columbia Presbyterian 

2 Hospital? 

3 A. That's correct. She saw an 

4 oncologist at that same admission. 

5 Q. So you did not treat Mrs. Mehlman for 

6 her lung cancer? 

7 A. That's correct. 

8 Q. And, Doctor, you're not an 

9 oncologist, are you? 

10 A. No, I'm not. 

11 Q. So you're not someone who generally 

12 would treat a patient and give them chemotherapy for 

13 cancer? 

14 A. That's true. Absolutely not. 

15 Q. What you provided Mrs. Mehlman with 

16 was what I think you called comfort care immediately 

17 prior to her death? 

18 A. Well, when she came in the question 

19 initially was what was wrong and part of it I 

20 thought she may have had pneumonia. The hope was you 

21 could treat that and remove her from the ventilator. 

22 When that became obvious that that was not possible 

23 and that care was now being futile then we switched 

24 to a mode of comfort care that is to make sure that 

25 she did not suffer. 

-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1730 

1 Q. And you, in fact, did make her 

2 comfortable, didn't you. Doctor? 

3 A. Yes. 

4 Q. Now, Doctor, you have not actually 

5 reviewed any of Mrs. Mehlman's medical records from 

6 Columbia Presbyterian Hospital which reflect the 

7 diagnosis and treatment of her lung cancer? 

8 A. No, I have not. 

9 Q. So you've not looked at any of the 

10 medical records from the hospital that treated her 

11 or diagnosed her? 

12 A. The only thing I have seen on the 

13 discharge — is the discharge summary. 

14 Q. And you didn't have any discussions 

15 with any of her doctors at Columbia Presbyterian 

16 such as Dr. Stupler who diagnosed and treated her. 

17 Is that correct? 

18 A. The only discussion I had was with 

19 the pulmonary doctor initially. I think her name is 

20 Dr. Homanian (phonetic) and I told her what I saw on 


21 

X ray 

and 

what I thought was going on. 

22 


Q. 

And no 

follow-up conversations after 

23 

that? 




24 


A. 

No. 


25 


Q. 

Do you 

know whether any of the 


-K. 

. Goldblatt, M.D, 

, - cross - Ms. Roosevelt- 1731 
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1 

medical records from Columbia Presbyterian indicate 

2 

the cause 

of Mrs. Mehlman's lung cancer? 


3 

A. 

I don't know. 


4 

Q. 

You're not aware of any? 


5 

A. 

No. 


6 

Q. 

And, Doctor, you have not 

reviewed 

7 

any of Mrs 

. Mehlman psychiatric records. 

have you? 

8 

A. 

I have not. I have not seen them at 

9 

all. 



10 

Q. 

Now, Doctor, I believe you 

say that 


11 it is your belief that the cause of Mrs. Mehlman's 

12 lung cancer was irrelevant to the diagnosis and 

13 treatment of her cancer. Is that right? 

14 A. What I think — what I think what I 

15 said was in the deposition was at the time that she 

16 presented with her lung cancer it didn't matter 

17 whether it was smoking-related or not because she 

18 already had a lung cancer. It wasn't the time to 

19 try to prevent it. 

20 Q. Why don't we take a look at what we 

21 said. 

22 MS. ROOSEVELT: If we could look at 

23 Dr. Goldblatt's deposition at Page 44, lines 1 

24 through 7, please. 

25 (At this time an excerpt of a 


-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1732 


1 

videotape 

is 

played for the Court and jury.) 

2 


Q. 


And, Doctor, those were the answers 

3 

you gave 

at your deposition in this case? 

4 


A. 


(Witness indicates.) 

5 


Q. 


Is that — I'm sorry. We have to 

6 

have — 

- they 

have to be able to pick it up. 

7 


A. 


That's fine. 

8 


Q. 


And, in fact. Doctor, you don't know 

9 

of any 

way to 

determine the cause of a particular 

10 

person' 

1 s 

lung 

cancer by, for example, looking at 

11 

that person's 

X rays? 

12 


A. 


No. 

13 


Q. 


Or by looking at a CT scan? 

14 


A. 


No. 

15 


Q. 


And can you tell the jury what a CT 

16 

scan is? 



17 


A. 


Oh. Commonly called a CAT Scan. 

18 

Real name 

is 

computerized axial tomography which 

19 

basically 

means slices of the chest like that. 

20 


Q. 


And you don't know of any way to 

21 

determine 

the 

cause of a particular person's lung 

22 

cancer 

by 

looking at an MRI? 

23 


A. 


No. 

24 


Q. 


Or radiology in general? 

25 


A. 


That's correct. 


-K. 

Goldblatt, M.D. - cross - Ms. Roosevelt- 1733 

1 


Q. 


You can't determine the cause of a 

2 

person' 

1 s 

lung 

cancer by just looking — observing a 

3 

tumor? 




4 


A. 


That's correct. 

5 


Q. 


Or looking at tissues from — under a 

6 

microscope looking at slides? 

7 


A. 


Generally, that's true. 

8 


Q. 


So generally from pathology which is 


9 the review of tissue from the lungs you cannot tell 

10 the cause of a person's lung cancer? 

11 A. That's true. 
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12 

Q. 

You can't tell from an autopsy 

13 

report? 


14 

A. 

Generally that's true also. 

15 

Q. 

You can't tell from toxicology 

16 

studies? 


17 

A. 

That's true. Yes. 

18 

Q. 

Or the growth rate of the tumor? 

19 

A. 

That's true also. 

20 

Q. 

Or the location of the tumor? 

21 

A. 

Location meaning just — in the lung? 

22 

Q. 

Yes. Location in the lung. 

23 

A. 

That's true. 

24 

Q. 

So, Doctor, your opinion that Mrs. 

25 

Mehlman's 

lung cancer was caused by cigarettes is 


-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1734 


1 not based upon anything you reviewed, is it? 

2 A. Not — reviewed. 

3 Q. Based upon anything you reviewed? 

4 A. Any of the records I reviewed? 

5 That's correct. 

6 Q. Or anything you would have 

7 experienced through your five senses? 

8 A. If my five senses includes my brain, 

9 no, that's not — that's not true. I mean, it has 

10 to do with my experience and again the way I read 

11 medical literature. 

12 Q. I think one of the things you said at 

13 your deposition is that your opinion that Mrs. 

14 Mehlman lung cancer was caused by cigarette smoking 

15 was based upon your reading of the epidemiologic 

16 literature of the Association of Lung Cancer Of 

17 Smoking? 

18 A. Correct. 

19 Q. And, Doctor, you just told us a few 

20 minutes ago that you're not an epidemiologist? 

21 A. That's true. 

22 Q. You've not conducted any literature 

23 reviews on epidemiology? 

24 A. I have to ask you to clarify that a 

25 little bit. 

-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1735 

1 Q. Had you conducted any literature 

2 reviews on epidemiology related to smoking? 

3 A. No. 

4 Q. And in your day-to-day work you do 

5 not calculate relative risk as used in 

6 epidemiological studies? 

7 A. No, absolutely not. 

8 Q. And you've not participated in any 

9 epidemiological studies? 

10 A. No, I have not. 

11 Q. Or received any special training in 

12 that? 

13 A. Only the training that a pulmonary 

14 doctor and internist would receive in reading the 

15 medical literature. 

16 Q. You are aware, however, that 

17 epidemiological studies focus on diseases in human 

18 populations and don't attempt to identify the cause 

19 of a disease in a single individual? 

20 A. Yes, I think that's true but we tend 

21 to often relate them to an individual level. 

22 Q. And, Doctor, you've not reviewed the 
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23 epidemiological literature on this subject, have 

24 you? 

25 A. No, I have not. 

-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1736 

1 Q. And as you stated earlier you're not 

2 here to testify as an expert today? 

3 A. That is correct. 

4 Q. You're just here as a fact witness? 

5 A. Correct. 

6 Q. Now, Doctor, you would agree that 

7 when a person quit smoking their risk of developing 

8 lung cancer from smoking declines? 

9 A. Yes. 

10 Q. And the earlier in life someone quits 

11 smoking the lower their risk of developing lung 

12 cancer is? 

13 A. The less they smoke and the sooner 

14 they quit, yes, that's absolutely true. 

15 Q. Now, Doctor, in your nonexpert 

16 encounters with epidemiology have you heard of the 

17 concept of relative risk or attributable risk? 

18 A. I have heard of it. I can't give you 

19 an absolute definition of them, however. 

20 Q. Do you know whether the attributable 

21 risk formula is in every introductory epidemiology 

22 book? 

23 A. I'm not aware of it. 

24 Q. And, Doctor, you testified that you 

25 thought cigarette smoking was the likely major cause 

-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1737 

1 of Mrs. Mehlman's lung cancer? 

2 A. I do. 

3 Q. And by that I believe you state in 

4 your deposition that you meant that it was at least 

5 75 percent the cause? 

6 A. Correct. 

7 Q. Do you know what the relative risk of 

8 lung cancer among people who have quit smoking for 

9 20 or more years would have to be in order for 75 


10 

percent of their lung cancers to be attributable to 

11 

their former 

smoking? 


12 

A. 

Have I calculated it. 

no, I can't 

13 

calculate it. 



14 

Q. 

Would you disagree with me if I told 

15 

you it had to 

be 4 ? 


16 

A. 

Had to be. . . 


17 

Q. 

4 or higher? 


18 

A. 

You'd have to go backwards and tell 

19 

me — say the 

question again. If you 

really 

20 

calculate it 

I wouldn't disagree with 

you. I'd have 

21 

to see it — 

I'd have to see the numbers obviously. 

22 

Q. 

So you wouldn't disagree that it 

23 

would be 4? 



24 

A. 

No. 


25 

Q. 

And you agree that there are four 


-K. Goldblatt, M.D. - cross - Ms. 

Roosevelt- 1738 

1 

major types of lung cancer; squamous 

sell, large 

2 

cell, small cell and adenocarcinoma? 


3 

A. 

Yes. 


4 

Q. 

And of those four Mrs. 

Mehlman had 

5 

adenocarcinoma of the lung? 


6 

A. 

Yes . 


7 

Q. 

Adenocarcinoma of the 

lung is the 
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8 most common form of lung cancer among women who have 

9 never smoked cigarettes at all? 

10 A. That is correct. 

11 Q. In fact, its the type of lung cancer 

12 that is increasing at the highest rate among women? 

13 A. That is correct. 

14 Q. And, Doctor, I think you stated 

15 earlier, nonsmokers can and do develop 

16 adenocarcinomas of the lung? 

17 A. They do. 

18 Q. And you would agree that there are 

19 many potential causes of lung cancer? 

20 A. I think there are — again, there are 

21 potential causes, yes. Again, the overwhelming 

22 medical literature would say that the number one 

23 cause is — remains cigarette smoking even with 

24 adenocarcinoma. 

25 Q. But certainly there are other causes 

-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1739 

1 of adenocarcinoma? 

2 A. Yes. 

3 Q. And, in fact, some lung cancers the 

4 causes are unknown even today? 

5 A. Well, that's probably true. 

6 Q. And you had lung cancer patients who 

7 are not smokers? 

8 A. I have. 

9 Q. Now, Doctor, you didn't make any 

10 attempt to explore any other risk factors that Mrs. 

11 Mehlman may have been exposed to in developing her 

12 lung cancer, did you? 

13 A. I think that would tend — as 

14 physicians tend to do the primary risk and — 

15 especially early on and with people who smoke to try 

16 to get them to stop smoking so the answer is not 

17 always, no. 

18 Q. You did not look at any other risk 

19 factors? 

20 A. No. 

21 Q. So in reaching your opinion you made 

22 no attempt to review the scientific literature on 

23 the risk of lung cancer among women from a high fat 

24 diet? 

25 A. Well, I've never — never seen the 

-K. Goldblatt, M.D. - cross - Ms. Roosevelt- 1740 

1 literature of risk cancer (sic) in a high fat diet. 

2 Never heard of it. I've been to a lot of medical 

3 meetings. Never heard of it. 

4 Q. My question to you is you've not 

5 attempted to go out and look to see what the 

6 scientific literature says about high fat diet? 

7 A. No. I don't even know if she was on 

8 a high fat diet. 

9 Q. And again in reaching your opinions 

10 in this case you made no effort to review the 

11 literature on lung cancer for people with asthma. 

12 Is that correct? 

13 A. Again, I read a lot about asthma but 

14 I've never seen that in the medical literature so 

15 if — I did a medical search on that, no. 

16 Q. You've not done a search and you did 

17 state that radon was an identified cause of lung 

18 cancer? 
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A. Correct. 

Q. Did you ever ask Mrs. Mehlman whether 

or not she had been exposed to radon levels and at 

what levels? 

A. No. 

Q. And have you ever asked Dr. Mehlman 

that? 

-K. Goldblatt, M.D. - redirect - Mr. Haefele-1741 

A. No. 

Q. So, Doctor, you've made no attempt to 

systematically review these other risk factors to 

rule them out as a cause of cancer of Mrs. Mehlman? 

A. With the exception of things — of 

radon I've not — I'm not aware that the high fat 
diet or asthma are a — risks of lung cancer. I'm 
certainly not — not in the medical mainstream. 

Q. Dr. Goldblatt, is your answer that 

you haven't done a medical systematic review? 

A. No, I have not. 

MS. ROOSEVELT: Doctor, I have no 
further questions. 

THE COURT: Thank you. Anything? 

MR. HAEFELE: Yes. 

THE COURT: Doctor, why don't you 

take a stretch? 

REDIRECT EXAMINATION BY MR. HAEFELE: 

Q. Doctor, did Constance Mehlman have a 

colonoscopy? 

A. Yes. 

Q. And what was the results or what were 

the results of the colonoscopy? 

A. It did not show a colon cancer. 

THE COURT: I'm sorry. Did not what? 

-K. Goldblatt, M.D. - redirect - Mr. Haefele-1742 

THE WITNESS: It did not show a 
cancer, colon cancer. 

Q. Can you describe for us what a 

colonoscopy entails? 

A. Probably the worst part of the 

colonoscopy is the prep; that is, you have a liquid 

diet for a day or two and you have — take a lot of 

cathartics to try to clean out your colon and that's 
done depending on — on the operator. You're given 
a little bit of conscious sedation. That is an 
intravenous medicine like — similar to Librium or 
Valium. We actually use fancier ones than that. 

And then a tube is inserted through the rectum up 
into the colon and generally it takes about a half 
hour, sometimes a little more depending on what has 
to be done. 

Q. Would you describe the whole process 

as at least an unpleasant process? 

A. I don't know anyone who looks forward 

to it. Yes. I think it is unpleasant. 

Q. That's my next question. Do you know 

any one of your patients who is not anxious about 
having a colonoscopy? 

A. No. No one likes it. 

Q. Is it uncommon for patients not to 

-K. Goldblatt, M.D. - redirect - Mr. Haefele-1743 
want to have one? 

A. Is it uncommon for patients not to 

want to have one? No, it's not uncommon. 
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Q. And when Constance Mehlman was having 

trouble with her asthma did she take her medicine? 

A. When she was having problems, yes. 

Q. And when you impressed upon her the 

need for the colonoscopy, the importance of having 
that colonoscopy, did she have it done? 

A. Yes, absolutely. 

Q. We played a video a few moments ago 

where you discussed the relevance of Mrs. Mehlman's 
smoking history with regard to your determination of 
causation in this case. 

A. Yes. 

Q. What was the relevance of you 

considering that history with regard to the cause? 

A. Again, the overwhelming medical 

literature states that the primary cause of lung 
cancer is smoking — cigarette smoking and that we 
take a smoking history to try to ascertain what the 
risk is. Obviously the more people smoke, the 
greater the risk. 

Q. Would it be fair to say that you 

considered the fact that she smoked in determining 

-K. Goldblatt, M.D. - redirect - Mr. Haefele-1744 
whether or not this was a cancer versus some other 
injury or disease? 

A. I actually thought it was likely that 

this was a cancer which is why I was asking the 
question. 

Q. Is adenocarcinoma the highest rate of 

cancer in women who smoke? 

A. Yes. 

Q. If the risk factors that the tobacco 

companies in this case, the defendants, have 
identified as potential causes include asthma, a 
high fat diet, stress, depression and if you had 
considered those as potential causes would your 
opinion as to the cause of Mrs. Mehlman's cancer 
change? 

THE COURT: Sustained. Speculation. 

Next question. 

Q. As you sit here today considering 

those risk factors, asthma, high fat diet, stress 
and depression, does your opinion change as to the 
cause of Mrs. Mehlman's cancer? 

A. No. 

MS. ROOSEVELT: Same objection. 

THE COURT: No. That one he can ask. 

Q. If Mrs. Mehlman had been exposed to 

-K. Goldblatt, M.D. - recross - Ms. Rooseveltl745 
radon and she was a former smoker would your opinion 
as to the cause of her cancer change? 

A. No. I think I would have thought 

that the radon was a co-factor. 

Q. Can you explain that, please. 

A. Meaning that radon plus smoking 

increases the risk of lung cancer. 

Q. What would your opinion with regard 

to smoking as a cause be in that scenario? 

A. Again, I would still believe that the 

primary cause would be smoking. 

MR. HAEFELE: Thank you. I have 

nothing else. 

RECROSS-EXAMINATION BY MS. ROOSEVELT: 
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Q. Doctor, I just have one question. 

Are you aware that in the literature 
the relative risk factor for these other risk 
factors is higher than that of former smokers of 
20-plus years of smoking cessation? 

A. When you say of other risk factors — 

what — what are the risk factors? 

Q. Such as asthma, high fat diet, radon. 

A. With the exception of radon I'm not 

aware that any of the things you mentioned are risk 
factors. 


-K. Goldblatt, M.D. - recross - Ms. Rooseveltl746 
Q. But you've not done a review of that. 

Is that correct? 

A. That's correct. I have not done a 

review. That's correct. 

MS. ROOSEVELT: I have no further 


questions. Thank you. 

MR. HAEFELE: I have nothing further. 

Thank you. 


THE COURT: Thank you very much. 
Doctor. You're excused from this case. 

THE WITNESS: Thank you. 

THE COURT: Next witness. 

MR. PATRICK: Your Honor, the next 
witness would be Allison Fox. 

THE COURT: Witness in the stand. 


please. 

ALLISON JILL FOX, having been duly 
sworn, testifies as follows: 

THE COURT: Please promise me you're 
going to speak up. 

THE WITNESS: I will try. 

THE COURT: Okay. Excellent. Go 

ahead. 


DIRECT EXAMINATION BY MR. EVANS: 

Q. Good morning. Miss Fox. 

-A. Fox - direct - Mr. Evans- 1747 

A. Good morning. 

Q. My name is Jerry Evans. I believe we 

met — met before. Thanks for being with us this 
morning. 

Where do you have. Miss Fox? 

A. I live in [DELETED] 

Q. And what do you do for a profession? 

A. I work in the United States Senate. 

I work on the agriculture committee as counsel or as 
an attorney on conservation in the bio — as counsel 
or an attorney on conservation and environmental 
issues. 

Q. Thank you. Miss Fox, tell the jury, 

please, who are your parents? 

A. My dad back there is Myron Mehlman 

and my mother was Constance Mehlman. 

Q. Thank you. Do you have any siblings? 

A. I have two sisters. Mara who is 

seven years older than I am and Hope who's four and 
a half years older than I am — so I'm the youngest 
of three. 

Q. And how old are you? 

A. I am 3 2. 

Q. You seem a little nervous. 

A. I am. 
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1 


Q. 

Just take your time, please — 

2 



THE COURT: But she's keeping her 

3 

voice 

up so 

this is good. Let's keep going. 

4 


Q. 

I believe you said you were 32 years 

5 

old so 

what 

year were you born in? 

6 


A. 

I was born February 28th, 1969. 

7 


Q. 

And are you married? 

8 


A. 

I am married and I'm here with my 

9 

husband who' 

s sitting in the first row back there 

10 

and I 

have a 

son who's about 16 months old. His 

11 

name is Chase who's named after my mother. 

12 


Q. 

Okay. What's your husband's name? 

13 


A. 

Harold Fox. 

14 


Q. 

Okay. Miss Fox, let me ask you a few 

15 

questions about your childhood and upbringing. 

16 



Where were you born? 

17 


A. 

I was born in New Jersey. Actually 

18 

in Newark, New Jersey. 

19 


Q. 

Okay. 

20 


A. 

Not that far from here. 

21 


Q. 

And did your family move from New 

22 

Jersey 

shortly after you were born? 

23 


A. 

Soon after I was born they moved to 

24 

Omaha, 

Nebraska. 

25 


Q. 

And how long did you stay in Omaha? 


-A. 

Fox - 

direct - Mr. Evans- 1749 

1 


A. 

I believe we lived there — I was 

2 

very young so I believe we lived there until about 

3 

1972 . 

About 

three years. Maybe 1973. I don't 

4 

remember the 

exact dates. 

5 


Q. 

Okay. Until you were about three or 

6 

four? 



7 


A. 

Right. 

8 


Q. 

Okay. 

9 


A. 

That's correct. 

10 


Q. 

Where did you move after that? 

11 


A. 

After that we moved to Maryland right 


12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 


9 

10 


outside of Washington, D.C. 

Q. 

Maryland? 

A. 

approximately. 

Q. 

again? 

A. 


And about how long did you stay in 
Until about 1976 so about four years 
Okay. And then did you then move 
Yes. Then we moved back to [DELETED] 


where my parents — my dad still lives. 

Q. So if my math is correct you — you 

left Maryland and came back to [DELETED] at about 
age eight. Is that correct? 

A. Around seven or eight, yes. 

-A. Fox - direct - Mr. Evans- 1750 

Q. Where did you graduate from high 

school? 

A. From Princeton High School. 

Q. And what year was that? 

A. In 1986. 

Q. During the time that you were growing 

up were you living with both your father and mother? 
A. Yes, always. 

Q. What was the reason for the few moves 

that you made when you were young? 
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11 A. It was because of my father's jobs. 

12 He always — we would move because of his job. He 

13 got a better job and more — you know, something 

14 that he enjoyed more or more money, he moved the 

15 whole family and we all moved with him together as a 

16 family. 

17 Q. Tell the jury what kind of work your 

18 father was doing at that time. 

19 A. My father when he was in Nebraska was 

20 a professor. He's a — he's a — he has his Ph.D. 

21 He's not a medical doctor. He's a biochemist, 

22 toxicologist so he was a professor and then he moved 

23 to Maryland and worked for the Federal Government 

24 and I believe that was NIH and FDA that he worked 

25 for when we lived in Maryland. 

-A. Fox - direct - Mr. Evans- 1751 

1 Q. Let me ask you about your continued 

2 education after high school. Where did you go to 

3 college? 

4 A. After I graduated I went directly to 

5 college, to Massachusetts Institute of Technology, 

6 MIT, in Massachusetts. 

7 Q. And did you receive a degree from 


8 

MIT? 



9 

A. 

Yes. I received a Bachelor' 

s of 

10 

Science in economics with a minor in Russian. 

11 

Q. 

And what year was that? 


12 

A. 

That was 1990. 


13 

Q. 

I believe we have a picture 

that I' d 

14 

like for you 

to identify to the jury if you 

i could. 

15 

A. 

Okay. 


16 


MR. EVANS: Please show P-8, 

please. 

17 


THE WITNESS: Oh, yeah. 


18 

Q. 

Miss Fox, is this a picture 

that was 

19 

taken on the 

occasion of or let me ask you: 

When 

20 

was this picture taken? 


21 

A. 

It was taken the day that I 

graduated 

22 

from college. 



23 

Q. 

And I'm going to ask you, please, if 

24 

you could identify the people in this picture for 

25 

the jury? 




-A. Fox - 

direct - Mr. Evans- 

1752 

1 

A. 

Over — 



2 THE COURT: Starting left to right. 

3 THE WITNESS: Okay. 

4 A. Starting left to right is my father 

5 and then that is my middle sister Hope and right 

6 there is my — next to Hope in the middle with the 

7 red tie in the middle is my husband and — at the 

8 time he was my fiance but now my husband of almost 

9 ten years and then I'm obviously the one who's 


10 

graduating and 

next to me 

is my mom and my 


11 

brother-in-law 

Eli who is 

Hope's husband. 


12 

Q. 

Thank you. 



13 


MR. EVANS: 

Could we show P- 

17 . 

14 

Q. 

And could you identify this 

picture 

15 

for us. Miss Fox? 



16 

A. 

Yes. That 

was the same day 

when I 

17 

graduated from 

college and 

. that was my mom 

coming 

18 

over to congratulate me and — 


19 


THE COURT: 

You can have a 

tissue. 

20 

Did I tell you 

that? 



21 


THE WITNESS 

: Yes, please. 
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A. To congratulate me because I remember 

it well and she gave me a big kiss and told me how 
proud she was of me. 

Q. Thank you. 

-A. Fox - direct - Mr. Evans- 1753 

THE COURT: Tell us when you're 

ready, Allison. 

THE WITNESS: I'm okay. Thank you. 

Q. Miss Fox, what did you do after 

graduating from MIT? 

A. After — I went to law school at 

Boston University. 

Q. Now, at the time you went to law 

school were there any other members of your family 
also going to law school? 

A. My sister Hope who is — who's on the 

picture. She was — when I entered as a first year — 
there are three years in law school. She was a 
third-year and actually my mom was a second-year and 
I was a first-year so we were all in law school at 
the same time for a year. 

Q. Ever do any studying together? 

A. I didn't do it so much actually 

studying. My sister and my mom were at Seton Hall 
which is in New Jersey together and I was up in 
Boston so we didn't study together but my mom and my 
sister found it very — she found it amusing — kind 
of fun that they were all in law school together and 
I just remember my mom calling me up when I — after 
I took my torts exam — one of the classes and I was 
-A. Fox - direct - Mr. Evans- 1754 

saying. Oh, I don't know how well I did on that exam 
and she's like. Oh, I hated torts and, you know, it 
was just really funny being, you know, in law school 
at the same time as my mother so we used to joke 
about that all the time. 

Q. So what year — well, let me start: 

What year did your mother graduate from law school? 

A. In 1992. 

Q. And then what year did you graduate? 

A. In 1993. 

Q. Okay. Were your parents present at 

your law school graduation? 

A. Yes, of course. 

MR. EVANS: Could we see P-16. 

Q. And could you identify this picture 

for us? 

A. Yeah. This is at my law school 

graduation then. I didn't remember how silly the 
hat looked until right now but that's my father and 
my mother who were — who were both there. 

MR. EVANS: Okay. Thank you. 

Q. All right. To continue on with a 

little bit of a chronology of your life, after law 
school did you receive any other higher education? 

A. I did. I actually practiced law for 

-A. Fox - direct - Mr. Evans- 1755 

a little bit. Attorney General's Office in Texas, 
and then after deciding to work for a large firm for 
a short period of time I decided I didn't want to 
practice law and that I wanted to do policy work and 
specifically environmental policy work. I went back 
to grad school and received my Master's in 
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biochemistry. 

Q. 

degree? 

A. At Boston College. 

Q. And what year was that? 

A. That was in December of 1998 I 

believe. 

Q. Did your — did your two sisters also 

go to college? 

A. Yes. Both of my sisters did. 

Q. And did your sisters, in fact — did 

your sisters continue to do any higher education 
after college? 

A. Yes. Hope I mentioned earlier went 

to law school at Seton Hall and then she ended up 
getting her Master's in tax law at NYU so — and now 
she's practicing law down in Birmingham, Alabama. 

Q. And your other sister, Mara, I 

believe? 

-A. Fox - direct - Mr. Evans- 1756 

A. Mara went to — she received her 

Master's in art, went to the University of 
Pennsylvania and I believe NYU and then she just — 
she went back to nursing school to become a nurse. 
She wanted to do therapeutic art — therapeutic 
nursing where the nurses would work with patients to 
do art,to express their feelings and that was the 
reason that she went back and she was a nurse for 
awhile. 

Q. Miss Fox, given the great deal of 

education that you and your sisters have was your 
family's outlook on the importance of education, was 
that something that was brought up to you as a 
child? 

A. Yes. It was always — it was always 

understood how important it was. A lot was because 
I always knew how difficult it was for my dad who 
came over when he was young who didn't speak English 
when he came over. He worked very, very hard to get 
educated and made a lot of sacrifices to go to 
school, to make sure that, you know, he could get 
the best job and provide for the family and my mom 
was very — you know, she went to Hunter College in 
New York and worked very hard in order to pay — 
help pay for school and it was always very clear 

-A. Fox - direct - Mr. Evans- 1757 

that, you know, it was very important to have an 
education because no matter what happened in life 
you could — you could rely on yourself. She was 
very, very — it was very important to her that we 
were self-reliant and that we could support 
ourselves and that we were also able to think. I 
mean, being able to think and — and explore where 
things were just so important. We knew that we had 
to, you know, get — it was not stated but we always 
understood how important it was to learn always. 

Q. We've been discussing your sisters. 

I'd like to show one last photograph. 

MR. EVANS: P-20. 

Q. Miss Fox, can you identify this 

photograph for us? 

A. Yes. It was I believe 1983 and the 

whole family went to — on a trip to England and 
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18 Yugoslavia when it was still Yugoslavia and I'm in 

19 the middle and my eldest sister, Mara, is to the 

20 left of me. She's got the very dark hair and the 

21 blue vest and my sister Hope is to the right of me 

22 with the sunglasses on her head wearing the skirt 

23 and it always seemed funny to us because people 

24 would never identify us as sisters because we don't 

25 look like — my sister Hope is like my dad's build, 
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1 looks a lot like my dad. And Mara and I actually 

2 look a lot like my mom. We have the same build. We 

3 used to share clothing, in fact, my mom, my sister 

4 Mara and I, and it was kind of funny. But we don't 

5 look alike because we have different hair color and 

6 different coloring. 

7 Q. Okay. Thank you. 

8 You mentioned the family trip 

9 together. Did your family do a lot of group 

10 activities together when you were growing up? 

11 A. We did when — when I was younger and 

12 then my sister Mara who I mentioned was seven years 

13 older than I was, you know, she was off, you know, 

14 in college as we got older and so we were sort of 

15 separated just because of age but my mom always made 

16 sure that we did things as family as much as 

17 possible. She was always — family was the most — 

18 education but really family always came first and 

19 she insisted that we always did things together as a 

20 family. 

21 Q. Would you describe yours as a happy 

22 childhood? 

23 A. Yes, I would. 

24 Q. Can you tell the jury, please, what 

25 kind of relationship you had with your mother as you 
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1 were growing up? 

2 A. I always had — I had a very, you 

3 know, close relationship with my mother. We — I 

4 always found — I spent a lot of time actually with 

5 my sister Hope and my mom together but then my mom 

6 and I had a lot of time alone and what we tended to 

7 do is talk a lot and she loved taking walks and once 

8 we got — we got two dogs and once we got the dogs 

9 then we really walked a lot but even before then she 

10 loved to walk around so I really was the active one, 

11 the one who played sports a lot in the family so we 

12 always took walks together and she always — she 

13 came — she used to always take me to my games on 

14 Saturdays and during the week and she'd often watch 

15 and watch me play and stay and — so we had — that 

16 was more of our type of relation, more talking and — 

17 and her being very supportive of me in anything I 

18 wanted to do which when I was young was often sports. 

19 Q. How old were you when — during the 

20 time period that you were taking walks with your 

21 mother and that sort of activity? 

22 A. We always did but it really, really 

23 happened a lot once we got our dogs when we were 

24 living in Princeton and I would say really took off 

25 taking a lot of walks in the early, mid-'80s. I 
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1 don't remember exactly when but all through high 

2 school especially when my sister Hope was gone. It 
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would be my mom and my dad and me were the only ones 
living at home and we all used to take walks 
together all the time and often if my dad was 
traveling or wasn't home from work or whatever my 
mom and I would frequently take long walks together. 

THE COURT: Counsel, I hate to 
interrupt you here but I need to break a few minutes 
earlier for the luncheon hour. We'll continue a 
little after 1:30 okay? 

So, folks, put your notebooks down. 

Go out and get some fresh air. Don't discuss the 
case. Get some fresh air and water bottles if you 
so choose. 


(At this time the jury leaves the 
Courtroom at 12:15 p.m.) 

THE COURT: All right. Let's 
separate now. I'd like everyone back here no later 
than 1:35, all right? 

You may step down. Thank you very 


much. 


Could I see lead counsel in chambers 


for 30 seconds? 


(Luncheon recess taken at 12:15 p.m.) 
-A. Fox - direct - Mr. Evans- 1761 

(The jury enters the courtroom. ) 

THE COURT: All right. Thank you 
very much. All be seated. Mr. Clark, I see you're 
a proud purveyor of the water. I'm glad. 

All right. Excellent. 

Let's continue. 


DIRECT EXAMINATION CONT. BY MR. EVANS: 

Q. Ms. Fox, welcome back. We left off 

and you were describing some aspects of your 
relationship with your mother, Constance Mehlman. I 
would like to turn now and ask you to tell me about 
the relationship between your mother and father. 

What was that relationship like while you were 
growing up? 

A. While I was growing up, I saw them, 

you know, together allot, and I would have described 
them as really, really good friends. You know, when 
I was young, I just saw them together, talking and 
often having — you know, they went out to dinner a 
lot to together often when I was getting older and 
my sisters were old enough to baby-sit alone, so 
they could have alone time, and then we went out as 
a family to dinner. 

I would have to say, this was a 
-A. Fox - direct - Mr. Evans- 1762 

combination of growing up as well as now, sometimes 
I look at them and I would be like, hum, they seemed 
like a odd couple to me. My mom stayed home and 
took care of us, and my dad worked hard. They 
seemed like a odd couple. And then I would see them 
together and laughing and talking, and I just 
realized they really liked each other, and they made 
a really good partnership. My dad took care of some 
things and my mom took care of other things, and 
ultimately they just took care of each other and the 
three of us. 

Q. Do you remember a lot of laughter in 

the home? You mentioned laughter. 
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14 

A. 

Yes, 

I do. 

15 

Q. 

How 

long were they married? 

16 

A. 

Well 

, they were married, you know. 


17 until my mom died, and I think they were married 

18 just shy of 37 years, because of when their 

19 anniversary was. 

20 Q. You mentioned sometimes the whole 

21 family got together. Who would be the organizer of 

22 times when the whole family would get together? 

23 A. It was always my mother. My mother 

24 was the one who made sure we were always home for 

25 holidays. Even when we were in school or living on 

-A. Fox - direct - Mr. Evans- 1763 

1 our own, she always made sure we came home. And 

2 when we did a family trip, it was always my mother 

3 who organized everything. She was always like, I 

4 think of like a wheel, she was out there in the 

5 center and she was the hub and she was the one who 

6 pulled us all together all the time. 

7 Q. And now that your mother is gone does 

8 that happen as often? 

9 A. No. It doesn't. 

10 Q. Based on your own observations, 

11 Ms. Fox, did your mother ever seem depressed to you 

12 as you were growing up, or sad? 

13 A. No. I mean, she cared about us, and 

14 she — you know, when we were, you know, had the 

15 normal teenage stuff, she would worry about us, but 

16 really nothing noticeable. 

17 Q. To your observations was she stressed 

18 a lot of the time? 

19 A. No, not at all. 

20 Q. Did she have a lot of arguments with 

21 your father? 

22 A. Not — no, not that I saw, and not 

23 that she told me about. They had the normal 

24 disagreements. And I don't remember especially them 

25 arguing when I was young. And now that I think 
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1 back, I really don't especially — I know they had 

2 disagreements, but I've been married for nearly ten 

3 years, and I have lots of friends who are married 

4 and I have to say relative to that, when I think 

5 back on my parents' relationship, they had a very 

6 good relationship. 

7 Q. There's been some discussion, 

8 Ms. Fox, about diet in this case. What sort of diet 

9 did you grow up on? 

10 A. We had I think, a very — what I 

11 thought at the time was a very normal diet. We 

12 would have fresh vegetables, or vegetables at every 

13 meal, sometimes canned. And we always had fresh 

14 meat or fresh fish. But it was sort of a running 

15 joke in my family, peas. My mom loved peas. And we 

16 had three girls, and my mom would say, you have to 

17 have peas, because you need the iron. And you girls 

18 need iron. And it's a joke my husband and I kid 

19 about now, because I'm always giving my son peas, 

20 because it's so ingrained in me to give vegetables 

21 at every meal. We almost never had desserts at 

22 home, and even when we went out, almost never had 

23 desert. She would always get like fresh fish and a 

24 baked potato and some sort of vegetable. 
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25 Q. Now, you described her stressing the 
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1 importance of vegetables and peas, was she herself 

2 eating that same kind of diet? 

3 A. Oh, yes. And it was — it was — 

4 it's funny, because the first time I became a 

5 vegetarian, and the first time I did was in high 

6 school, and it was very easy in my house to become a 

7 vegetarian because we were so used to having 

8 vegetables all the time. All I did was have more 

9 vegetables, and she would have chicken — lots of 

10 chicken. Not much red meat, lots of chicken and 

11 fish. 

12 Q. Did your mother get much exercise 

13 while she was alive? 

14 A. I didn't know that — the one thing 

15 she and I enjoyed doing probably most was walking. 

16 And you know, just every day walking. And when we 

17 got the dogs, we used to walk all the time. She 

18 used to walk. When I wasn't there, she and my dad 

19 would walk together, mile, mile-and-a-half, at least 

20 once a day. She liked to walk around stores, towns 

21 like New Hope, Pennsylvania. We used to go on 

22 walks. She loved — loved museums and botanical 

23 gardens, so she used to love to walk around and see 

24 the flowers. 

25 Q. Ms. Fox, are you aware of whether or 
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1 not your mother was a smoker at sometime in her 


2 

life? 


3 

A. 

Yes. 

4 

Q. 

Do you have a specific memory of ever 

5 

seeing your mother smoke? 

6 

A. 

I was only four years old when she 

7 

stopped so I 

don't remember it. 

8 

Q. 

Do you have any particular memory of 

9 

the brands that she smoked? 

10 

A. 

No, I don't. 

11 

Q. 

Do you have any particular memories 

12 

as you were growing up about conversations about 

13 

smoking with 

your mother? 

14 

A. 

Yes. The most — the one I remember 

15 

most. 


16 


MS. ROOSEVELT: Your Honor — 

17 


THE COURT: She hasn't said anything 

18 

yet. Just be 

careful on the phrasing, okay? Save 

19 

us some time. 

What's is the pending question? 

20 


"Do you recall having conversations? 

21 


"ANSWER: Yes." 

22 


Next question. 

23 

Q. 

Ms. Fox, are you a smoker? 

24 

A. 

No. 

25 

Q. 

Have you ever been a smoker? 


-A. Fox - 

direct - Mr. Evans- 1767 

1 

A. 

No. 

2 

Q. 

When you were young did you try 

3 

experimenting 

at all? 

4 

A. 

No. 

5 

Q. 

What about your sisters, did they 

6 

ever smoke? 


7 

A. 

Not that I know. I don't know. 

8 

Q. 

Did you form any opinions or did you 

9 

learn aspects 

about smoking from your conversations 
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10 with your mother that influenced your feelings about 

11 smoking? 

12 A. Yes. 

13 Q. What things did you gain from that 

14 experience? 

15 A. She — my mom was a very strong 

16 woman, and very — she tended to be very decisive, 

17 and she always did what she thought was best for us, 

18 and for herself, and the one thing that she made 

19 very clear growing up to us was she wished she had 

20 never smoked. 

21 (Ms. Roosevelt stands.) 

22 THE COURT: No, there's no objection. 

23 Q. I would like to turn now to the 

24 period when your mother was diagnosed with cancer. 

25 First of all, when did you first learn that your 
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1 mother might have a problem with her lungs? 

2 A. I first learned something — I was a 

3 good friend of mine from college was — she was in 

4 the Air Force. She was stationed in Hawaii and her 

5 husband was in the Navy, and she was out on her 

6 trips, and she was pregnant, and she asked me to 

7 come out and visit her over my spring break, because 

8 I was in school in 1997. And it was also for my 

9 birthday, so I went out to stay with her for about 

10 seven or eight days. 

11 And I spoke to my mom on my birthday, 

12 and while I was out there about three days, four 

13 days into it, beginning of March of 1997, she called 

14 me and said, "There's something wrong, and they 

15 don't know what it is." 

16 THE COURT: Now there's an objection. 

17 We're trying to avoid hearsay here, Allison, so he's 

18 going to rephrase the question. 

19 MS. ROOSEVELT: Thank you, your 

20 Honor. 

21 Q. Who informed you that your mother had 

22 been to the doctor and found out something might be 

23 wrong with her lungs? 

24 A. My mom did. 

25 Q. Did you interrupt your trip at that 
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1 point? 

2 A. No, because she wasn't sure if there 

3 was anything. She said, "Just come home when it's 

4 normal," and she would give me more information when 

5 she knew it. 

6 Q. And when did you come to learn that, 

7 in fact, your mother had been diagnosed with lung 

8 cancer? 

9 A. It was March 13th, and I remember 

10 that date very clearly. I didn't remember it was 

11 the 13th at first, but I remember her calling me. 

12 But she died June 13th, and so I remember when I 

13 looked back at it, it was exactly three months apart 

14 from the date she was diagnosed. 

15 Q. And when you learned that she had 

16 been diagnosed with lung cancer, did you then go to 

17 see your mother? 

18 A. Yes. I immediately went home. 

19 Q. And can you describe for us that 

20 first visit with your mother after that diagnosis? 
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21 A. It was — I think we were all in 

22 shock, because it's one of those things that, you 

23 know, you hear about, and you know happens, and you 

24 just don't ever think it's going to happen to 

25 someone in your family. And I knew — you know, I 
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1 knew how hard it was for my mom — my mom tried very 

2 hard to quit. She talked to me about that, which is 

3 one of the reasons I never started. 

4 THE COURT: Counsel to side-bar. 

5 Allison, take a few minutes is. 

6 (There is a side-bar conference 

7 outside the hearing of the jury.) 

8 THE COURT: I have made this as clear 

9 as possible. If you don't rephrase your question, 

10 I'm going to interrupt the witness and say it again 

11 and again. Now, she's been very polite, 

12 Ms. Roosevelt, not to continue to interrupt, but I'm 

13 telling you from now, I'm not putting up with it any 

14 more. 

15 I gave you a pretrial rule, and I've 

16 asked you once or twice to rephrase it. This is 

17 your witness. You can lead her if you want on this. 

18 There would be no objection from that, just as long 

19 as there's no hearsay coming out of it. Let's get 

20 through this. 

21 (The following takes place in open 

22 court.) 

23 THE COURT: He's going to rephrase 

24 the question, okay? New question. 

25 Q. All right, Ms. Fox. I want to focus 
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1 your attention to the visit you made to your mother, 

2 and tell the court if you will, based on your 

3 observations, physically how your mother appeared to 

4 be doing at this period just after her diagnosis 

5 with lung cancer? 

6 A. She was very — she was upset. I had 

7 never seen her more upset in my life. 

8 Q. If you can describe, because I know 

9 that she had a very serious illness, at this point 

10 in time can you describe physically her appearance, 

11 and if she was beginning to manifest the disease 

12 based on your observation? 

13 A. She was beginning to slow down. I 

14 noticed that there was, you know, some coughing, and 

15 more than I had noticed in the past, but we still 

16 were able to — she was still able to take short 

17 walks with me and — 

18 Q. How long a period of time did you 

19 spend with her at this point in time? 

20 A. The first time I went down, I would 

21 say it was about four days, four days to a week. I 

22 don't remember the exact amount of time. 

23 Q. Then did there come a time about a 

24 few weeks later when she went into the hospital for 

25 a chemotherapy treatment? 

-A. Fox - direct - Mr. Evans- 1772 

1 A. Yes. 

2 Q. And did you go to visit her at that 

3 time also? 

4 A. Yes. As soon as I knew the 

5 chemotherapy was set up, I went down there because I 
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wanted to be with her. 

Q. And I want you to tell the jury, if 

8 you can, what you observed about the difference in 

9 her physical well-being and what you observed and 

10 how she was reacting to her disease? 

11 A. Right. She — I mean she was 

12 noticeably — when I came, she was in bed, and she 

13 was noticeably — you know, she was coughing more 

14 and she was more uncomfortable. And I came down 

15 after she was administered the first chemo, and 

16 that's when she immediately, you know, lost her 

17 hair. But she really — she was scared, but she 

18 tried to maintain her — she was very — she liked 

19 to joke around a lot. She had a really good sense 

20 of humor. We joked around and stuff. And one thing 

21 I just remember, she tried to maintain her sense of 

22 humor. She said all those years I got my eyes waxed 

23 and I didn't need to have chemotherapy to avoid 

24 shaving. So she lost her all her hair but she tried 

25 to maintain her sense of humor. 
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1 Q. When she came home from the hospital 

2 after that chemotherapy session, was that the period 

3 when she had oxygen at home? 

4 A. I don't remember if it was after the 

5 first or the second time. 

6 Q. Did there come a time when she was 

7 released from the hospital and came home and she was 

8 on oxygen? 

9 A. Yes. There was a time, and I went 

10 home with her. Each time she had chemo I was in the 

11 hospital and I went home with her, and I remember 

12 having oxygen at home with her. 

13 Q. Let me just move ahead a little bit 

14 in the progression of the disease. Do you recall a 

15 time in late May, 1997, when your mother was taken 

16 to the emergency room? 

17 A. Yes. 

18 Q. Okay. How did you learn about that 

19 episode? 

20 A. My sister Hope called me and said 

21 that my mom had been admitted into the emergency 

22 room. 

23 Q. Okay. And did in fact she ever leave 

24 the hospital after that time? 

25 A. No. She never did. 
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1 Q. During, I believe it was a period of 

2 about three weeks until she passed away; is that 

3 correct? 

4 A. Yes. 

5 Q. During that time were you able to 

6 communicate with your mother? 

7 A. She had a tube down her throat, so we 

8 couldn't talk to each other. At the beginning of 

9 first week or ten days, she was writing notes, but 

10 it got progressively worse until the point where she 

11 couldn't write notes. But she was aware at the 

12 beginning and then became less aware as time went 

13 on. 

14 THE COURT: Let's take a moment, 

15 okay, folks? Get up and take a stretch. 

16 Okay. Let's continue. Okay? 
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17 THE WITNESS: Yes. 

18 Q. Thank you, Ms. Fox. And I just 

19 really have a couple more questions. 

20 And maybe I can take this to a 

21 somewhat more pleasant time. Prior to your mother's 

22 diagnosis, was that — would you describe that as a 

23 happy time in your mother's life? 

24 A. Yeah. My mom — all three of us were 

25 married, and we were all working, and my husband and 
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1 I had told my mom we were thinking of starting a 

2 family. And she was, you know, ecstatic about that. 

3 And she had already had two grandchildren. Both of 

4 my sisters each had a daughter, and one of my 

5 sisters Hope was pregnant and she knew she was 

6 having a son. And she loved, absolutely loved the 

7 kids and the grandchildren. And there was just this 

8 feeling everything she had worked for all her life 

9 had finally come to fruition. Everything is exactly 

10 where it should be, and she was happier than I had 

11 ever known. 

12 Q. And I believe since her death you 

13 have had a son; is that correct? 

14 A. Yes. 

15 Q. What if anything in your own life do 

16 you feel that is especially missing since your 

17 mother's death? 

18 A. Well, I have pictures and stuff, but 

19 you know, now I'm — since we've had our son, I'm 

20 very close to my in-laws because they live very 

21 close to us, and I developed a relationship with 

22 them. And I ask them their opinion, and they help 

23 baby-sit. And I know that my mom would have enjoyed 

24 doing that. And I know my son will never have a 

25 relationship with my mom. 
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1 But most importantly, you know, and I 

2 have lots of other friends who are having children, 

3 and they tell me how they talk about it with their 

4 mom, and there's just that missing feeling. I just 

5 feel a mom and a daughter, if they can be able to 

6 talk about having children, is something that they 

7 can only share. And I know that that's going to — 

8 I'm never going to have that. And then when I talk 

9 with — I talk to my son — my husband's parents are 

10 there and they're saying, your son is doing this and 

11 that's just like his father, and I can't turn to my 

12 mom and say, "Is he like me?" There's a whole link 

13 in my life that is now missing that my mom would 

14 have supplied. 

15 MR. EVANS: Thank you, very much, 

16 Ms. Fox. I don't have any further questions. 

17 THE COURT: Take a stretch before you 

18 get up and cross. 

19 We believe in a lot of water in this 

20 courthouse, and it's a very good thing, good healthy 

21 thing to drink water. 

22 All right. Ms. Roosevelt. 

23 MS. ROOSEVELT: Thank you, your 

24 Honor. 

25 

-A. Fox - cross - Ms. Roosevelt- 1777 

1 CROSS-EXAMINATION BY MS. ROOSEVELT: 
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Q. Good afternoon, Mrs. Fox. 

THE COURT: Miss Roosevelt, you're 
definitely going to speak louder than that. 

MS. ROOSEVELT: I will speak louder. 

Q. Ms. Fox, we have not met before. My 

name is Kim Roosevelt, and I'm one of the 
defendants' lawyers. I just have a few questions 
for you today. 

You talked about earlier how 
important education was to your family; is that 
right? 

A. Yes. 

Q. And in fact, you would consider your 

mother to have been a very well-educated woman? 

A. I would, yes. 

Q. She attended Hunter College back in 

the 1950s? 

A. Yes. 

Q. And she actually obtained her law 

degree, you told us about? 

A. Yes. 

Q. And following college she actually 

worked as a social worker for awhile? 

A. Yes, she did. 

-A. Fox - cross - Ms. Roosevelt- 1778 

Q. And later in life, I believe she 

helped your father run a scientific publishing 
company? 

A. Yes. 

Q. And would you describe your mother as 

well-read? 

A. I think she enjoyed reading. 

Q. And in fact, as far as back as you 

can remember, you always recall seeing the New York 
Times newspaper in your home? 

A. Yes. That's true. 

Q. And you also recall seeing your 

mother read magazines like Time and and Newsweek? 

A. Yes. 

Q. And that is also as far back as you 

can recall? 

A. Yes. 

Q. And I believe you said you have no 

recollection ever of seeing your mother smoke a 
cigarette? 

A. I was too young to remember. 

Q. And you don't know what brands of 

cigarettes your mother smoked? 

A. I don't recall, no. 

Q. Now, you talked earlier and you 

-A. Fox - cross - Ms. Roosevelt- 1779 

mentioned that your mother liked to eat vegetables 
for iron, right? 

A. No. That's sort of incorrect. I 

would say she liked to eat vegetables generally, but 
it was just this funny quirk. When she mentioned 
peas she would say — because we were all growing 
up, "It's good for your menstrual cycle." It's just 
a quirk. 

Q. Are you aware that your mother had an 

iron deficiency anemia? 

A. Yes. 

Q. And there were times in your life — 


http://legacy.library.ucsfadui^/ttitt1i|9§^0fiWpdfndustrydocuments.ucsf.edu/docs/sxxd0001 



13 you stated earlier that your mother did not seem 

14 depressed. Are you aware that there were times in 

15 her life whether she was diagnosed with depression? 

16 A. I'm not aware of any diagnosis. 

17 Q. Are you aware that your mother took 

18 Prozac during times in her life? 

19 A. Yes. 

20 Q. And you're aware that that is 

21 something that sometimes is prescribed for people 

22 with depression? 

23 A. And it's also — I have friends who 

24 are taking it who are not diagnosed with depression. 

25 THE COURT: I can hear that at all. 

-A. Fox - cross - Ms. Roosevelt- 1780 

1 A. It's sometimes used, but it's not 

2 always with depression. 

3 Q. But you did previously testify that 

4 your understanding is that generally it's used to 

5 treat some sort of depression? 

6 A. I don't remember my exact words, but 

7 I know it's more than just depression. 

8 Q. If we could take a look at your 

9 deposition. It's on page 90, it's lines 2 through 


10 

6 . 



11 



THE COURT: They will be on the 

12 

monitor here 

. 

13 



THE WITNESS: Okay. 

14 


Q. 

You were asked: 

15 



"QUESTION: Do you know what the 

16 

Prozac 

was for? 

17 



"ANSWER: Not specifically. 

18 



"QUESTION: Do you know generally? 

19 



"ANSWER: My understanding is that 

20 

generally Prozac is for some sort of depression." 

21 



Was that an answer you recall giving. 

22 

Mrs. Fox. 


23 


A. 

I don't recall but it's right there. 

24 


Q. 

But you don't dispute it? 

25 


A. 

No, but I don't know what the rest of 


-A. 

Fox - 

cross - Ms. Roosevelt- 1781 

1 

what I 

said 

was. 

2 


Q. 

And you're aware, Mrs. Fox that your 

3 

mother 

did see a psychiatrist during various periods 

4 

of her 

life? 


5 


A. 

Yes. I am aware of that. 

6 


Q. 

But you're not sure what she saw the 

7 

psychiatrist 

for? 

8 


A. 

No, because I asked her once and she 

9 

told me it was none of my business. 

10 


Q. 

So you don't know? 

11 


A. 

So I don't know. 


12 MS. ROOSEVELT: Mrs. Fox, that's all 

13 the questions I have of you. Thank you very much. 

14 THE COURT: Thank you. Anything? 

15 MR. EVANS: Nothing further, your 

16 Honor. 

17 THE COURT: Thank you very much. 

18 Disengage your mike. You're excused from the case. 

19 (The witness is excused.) 

20 MR. PATRICK: Your Honor, the next 

21 witness would be the continuation of the publication 

22 of the deposition of Murray Senkus where we left 

23 off. 
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THE COURT: Ladies and gentlemen, if 
you remember before last week, I think, the week 

1782 

before we had started deposition testimony, we got 
to the first part of it, and it was getting late and 
I asked the lawyers to hold it. This is the 
continuation of that deposition. Counsel will set 
up the deposition for you, right? 

MR. PATRICK: In fact, this is one of 
those depositions that are going to be read and — 

THE COURT: Another interactive play. 

MR. PATRICK: Defense counsel will be 
publishing their portions of the deposition. 

MR. CLARK: Your Honor, may I take 
the witness stand. 

THE COURT: Sure. 

MS. ROOSEVELT: For the record this 
the continuation of designations of Murray Senkus 
from his June 16, 1997 deposition. 

THE COURT: Thank you. 

(The following is Ms. Roosevelt 
reading the questions and Mr. Clark reading the 
answers of the deposition of Murray Senkus.) 


READ BY MS. ROOSEVELT AND MR. CLARK: 


Q. 

Dr. Senkus, 

A. 

Q. 

today? 

A. 

Q. 

to be 83? 

A. 

that. 


Okay. Yesterday you indicated, 
that you were born August 31st, 1914? 

Yes. 

1783 

And so how old does that make you 

I will be 83 on August 31st. 

Okay. So today you're 82, and soon 

Soon to be — I'm being reminded of 


Q. Okay. And I believe you also 

testified in response to one of Mr. O'Fallon's 
questions that you have been retired from Reynolds 
since 1979? 

A. Right. 

Q. So you have not been an employee of 

company now for 18 years? 

A. That's right. 

Q. And the matters that Mr. O'Fallon has 

been asking you, therefore, date at least 18 years 
and sometimes 46 years back; is that right? 

A. 46 years going to what? 

Q. I believe you started, according to 

your testimony, in 1951? 

A. In 1951, yes, that makes it 46. 

Q. So the matters he's been asking you 

about then or — can you tell us whether or not the 
matters he asked you about yesterday related with 


1784 


respect to your employment between 18 and 46 years 
ago? 

A. Yes. 

Q. Now, with respect to the smoking and 

health work that was being done within the 
Biological Research Division, you referred to that 
yesterday as being very preliminary work, correct? 

A. Definitely, yes, uh-hum. 
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Q. And Mr. O'Fallon asked you if after 

the discontinuance of the Biological Research 
Division in 1970 Reynolds contracted the 
continuation of this research to an outside lab; do 
you remember that? 

A. He asked me if we contracted for 

continuation of the research with an outside 
laboratory? 

Q. Do you remember him asking that? If 

you don't remember him asking it, that's fine? 

A. I don't remember. 

Q. Now, do you recall. Dr. Senkus, 

whether or not Reynolds was funding research 
virtually identical which was being done in the 
Biological Research Division through, for example, 
CTR at that time? 

A. Definitely. It was funding, we were 

1785 

part of the supporting CTR and some of the work 
there was similar to the work we were conducting. 

Q. And do you recall whether or not. 

Dr. Senkus, Reynolds was funding research which was 
virtually identical to some of the research in the 
Biological Research Division through the AMA/ERF 
program at that time? 

A. Yes, we did during that time. 

Q. Okay. By going back to this, this 

page marked — entitled Conference Room, the 
reference there, and we've seen a reference in 
another document too, to a smoking machine? 

A. Yes. 

Q. In fact, I think a document referred 

to it as a Senkus smoking machine. Was that label 
ever applied to it at Reynolds? 

A. No, uh-uh. 

Q. Was the smoking machine made 

available to the — as referred to in Paragraph 1 
here. Scientific Advisory Board of the Council for 
Tobacco Research? 

A. Yes, it was. 

Q. Okay. Now, Dr. Senkus, you told 

Mr. O'Fallon the Biological Research Division was 
doing work in areas unrelated — 

1786 

A. Yes. 

Q. — to smoking and health? 

A. Yes. 

Q. And I think you referred to 

pharmaceuticals as an example? 

A. Yes. 

Q. Okay. 

A. Uh-hum. 

Q. And if you look at Paragraph 2, that 

Mr. O'Fallon didn't invite your attention to, does 
that relate to some of those other areas? 

A. Yes. 

Q. Would you read that into the record 

please? 

A. Quote, all synthesis of compounds in 

fields outside of tobacco and fields have been 

terminated. All outside work in these areas have 
been terminated, i.e., pharmaceuticals and fine 
chemicals and others, closed quote. 
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Q. Okay. Now Dr. Senkus, did you have 

any personal involvement with respect to Reynolds' 
interest or possible interest in pharmaceuticals? 
A. Yes, I did have. 

Q. And would you explain that to us. 


A. At one point. Dr. Brighton and I 

discussed possible acquisition and merger with a 
pharmaceutical firm and we made a trip to 
Parke-Davis in Detroit to discuss whether there's a 
mutuality of interest, either acquisition or merger. 


Q. Who paid for that trip? 

A. Dr. Brighton and I. 

Q. And it was to Parke-Davis in Detroit? 

A. Parke-Davis in Detroit. 

Q. And when was this, sir? 

A. It would have been — it was early in 

in '64, '65. 

Q. To your knowledge. Dr. Senkus, did 

anything come of this overtore that you and 
Dr. Brighton made? 

A. As far as I observed it was not 

brought to fruition. 

Q. Do your knowledge did Reynolds every 

acquire or merge with Parke-Davis? 

A. As far as I know, we did not acquire 

or merge with Parke-Davis. 

Q. In discussing the Biological Research 

Division, Dr. Senkus, perhaps in connection with 
Exhibit 1082 which is introductory remarks, or at 
some other point in time, you referred to Penning 

1788 

and Ford? 

A. Yes. 

Q. What is Penning and Ford? 

A. Penning and Ford was a corn 

prepared — use corn to prepare things like starch, 
manufactured starch from corn and made corn oil. 

Q. Can you tell us whether or not. 

Dr. Senkus, any work in support of Penning and Ford 
was being done by the Biological Research Division? 

A. Yes, it was. There was some work 

done for Penning and Ford in that division. 

Q. Okay. What became of Penning and 

Ford? 

A. We were asked by the government to 

divest Penning and Ford. 

Q. So Reynolds owned or was somehow 

affiliated with Penning and Ford? 

A. Yes, a wholly owned subsidiary. 

Q. And the government required you, as 

you understood it, to divest yourself — 

A. Yes. 

Q. — of that interest? 

A. Yes. 

Q. Okay. Do you recall approximately 

when that was. Dr. Senkus? 

1789 

A. In the period of '69 and that — in 


A. 

that period. 

Q. 

A. 


Before the Biological Research — 
Yes. 
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Q. — Division was closed? 

A. Yes. 

Q. Did you tell R.J.R. management that 

this was important work and they should not shut 
down the mouse house? 

A. Well, we did discuss this. We 

discussed whether or not we should continue with the 
present capability. It was decided that if it is to 
be continued, it's better to continue it at a place 
where there are better, more adequate facilities to, 
to — to continue the work. 

Q. Such as? 

A. Such as CTR." 

MS. ROOSEVELT: Your Honor, that 
concludes the remaining section of Dr. Senkus' 
deposition. 

THE COURT: Thank you, very much. 

MR. PATRICK: Your Honor, now we 
would play the videotape deposition of Dr. Frank 
Colby, who is a — was an executive with R.J. 
Reynolds, and your Honor, I have the designations 

1790 

that will be played for your Honor. 

THE COURT: Thank you, pass them up. 

MS. ROOSEVELT: I actually need to 
get our copies, as well, of those. 

THE COURT: Sure. 

MS. ROOSEVELT: If you just have a 
copy, we have not had the opportunity to confirm 
that all the designations were worked out ahead of 
time. If I could just have a copy of what you all 
are going to play. 

THE COURT: That gives us two or 
three minutes. Would you like to stand up and take 
a stretch? 


MS. ROOSEVELT: If you want to go 
ahead and start playing, we can continue to check on 
this as we're going through. We're working our way 
down the list, your Honor. I apologize. 

THE COURT: No problem. 

(Portions of the videotape deposition 
of Dr. Frank Colby is played.) 

THE COURT: All right. Does that 
conclude the testimony for today? 

MR. PATRICK: Yes, your Honor, it 


does. 


THE COURT: All right. Ladies and 

1791 


gentlemen, I'm going to ask you to leave your 
notebooks. This concludes the testimony for today. 
We're to go start promptly tomorrow. 

MR. PATRICK: Promptly. 

THE COURT: Nine o'clock. Nine 
o'clock, folks, in the box. We'll start with a new 
witness. I skipped your break, but I'm letting you 
go early. That's the tradeoff in life. Again, 
please remember, don't discuss the case with 
anybody. We're still in plaintiff's portion of the 
case. Read general stuff in the paper, but not 
stuff related to anything on this issue. And we 
will, of course, see you tomorrow morning, nine 
o'clock. Thank you very much. 

(The jury leaves the courtroom. ) 
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16 THE COURT: Thank you. All be 

17 seated. Anything further before we conclude today? 

18 MR. PATRICK: No, your Honor. 

19 THE COURT: Okay. We'll see everyone 

20 here, ready to go promptly, nine o'clock. Thank 

21 you. 

22 (The trial is adjourned at 3:00 p.m.) 

23 

24 

25 
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